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INTRODUCTION 

UR substantive law, we have been told, sprang from the loins of 
procedure. That truth of history is not true of today’s admin- 
istrative law in the same way. But even in the administration of the 
elaborate regulatory statutes of the machine age, where substance and 
not form is so important, procedure inevitably affects substantive 
rights. For a right is no right if it cannot be realized. And it can be 

realized only through procedure. 

The most important procedural problem with which the Civil 
Aeronautics Board has been faced is the processing of the new route 
case. Between the raw material of new route applications and the 
finished product of decision a complicated machinery grinds away, 
affecting at every turn the decision which will emerge. The day is 
coming when other types of cases will be far more important than the 
new route case. But that day is still only a graying horizon. 


THE Boarp’s PROCEDURE SUMMARIZED 

It should be understood that new route cases embrace not only the 
applications of a new company for a new service or applications of 
established airlines for entirely new extensions but also applications 
of established carriers to add new cities to existing routes. The Board’s 
procedure in these cases is not fundamentally new or peculiar. In gen- 
eral, it is a direct descendant from the procedure of the Interstate 
Commerce Commission, the granddaddy of our whole administrative 
process. 

Typically the new route case takes the following course. The 
Board seeks in a very general way to set cases for active consideration 
in the order of their filing. But for at least the last four or five years 
It is a rare case that can proceed on the basis of a single application 
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from a single carrier. There may be many other applications from 
many other carriers which are so related geographically that elemen- 
tary fairness requires their consideration together. * 

When it has picked the applications which are to be the core of the 
proceeding the Board ordinarily makes its announcement by setting 
offices, specifying the applications involved. It is contemplated that 
the matter for a prehearing conference at the Board’s Washington 
representatives of all interested parties will attend the prehearing con- 
ference. It is presided over by one of the Board’s examiners. Accord- 
ing to the Board’s rules this conference is supposed to be for the pur- 
pose of discussing and defining the issues, clarifying the position of the 
parties, and taking other steps to facilitate and simplify the conduct of 
the case. The Examiner also invites the views of the parties as to the 
dates to be fixed for further procedural steps, such as the exchange of 
exhibits, rebuttal exhibits and the hearing. 

The Board’s rules definitely contemplate that petitions to intervene 
shall have been filed prior to the prehearing conference. This rule, 
however, is a dead letter. Usually those who propose to intervene send 
representatives to the conference, but it is rare that the petitions to 
intervene are filed prior thereto. ? It is also generally contemplated by 
the Board’s course of procedure that any applications which will be 
included in the proceeding will have been filed prior to the prehear- 
ing conference. As a practical matter, however, applications will fre- 
quently be included in the proceeding though filed subsequent to the 
prehearing conference. 

Therefore at the prehearing conference the Examiner will fix a 
time, usually a few days in the future, for the filing of all petitions to 
intervene and of any other applications which any party wishes to 
have consolidated in the proceeding. The Examiner then files a writ- 
ten report summarizing what transpired at the conference, setting the 
dates for the subsequent procedural steps, and stating his recommen- 





1 For example, a case had its genesis in an application filed several years ago 
by TWA the effect of which would simply be to put Cincinnati on its transcon- 
tinental route. Later TWA was authorized to serve Cincinnati on a cross-cutting 
route. Were its application granted it would be able to route its aircraft directly 
between Cincinnati and its transcontinental cities instead of doing so on a dog-leg. 
But by the time consolidation of other related applications had been completed 
the case included proposals for new routes all the way from Oklahoma to New 
York. Hence, though in general the Board makes an effort to start a proceeding 
with an application or a group of applications which have some claim to priority 
by virtue of the length of time they have been on file, it is usual for the proceed- 
ing finally to include many proposals which are comparatively recent. _. 

2 There are two types of interventions—those involving restricted participa- 
tion, and so-called formal interventions. A person desiring to intervene formally 
must petition the Board for leave to intervene which will be granted if certain 
specified conditions are met. Such an intervener becomes a party to the proceeding 
and has the same rights with respect to the calling of witnesses, filing of exhibits, 
cross-examination, oral argument, etc., as any applicant. It may be that a person 
desires to intervene in a proceeding but can not meet the requirements prescrib 
for formal intervention. He may still participate in the proceeding on a restric 
basis by appearing at the hearing, presenting evidence, and suggesting questions 
to be ee ogee by public counsel. Such an intervener may not object to questions 
addressed to witnesses, and ordinarily will not be served with a copy of the ex- 
aminer’s report, or be permitted to file exceptions to it, or be allowed to participate 
in oral argument. 
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dation to be transmitted to the Board as to the granting or denial of 
petitions to intervene and as to the applications to be consolidated in 
the proceeding. This report is served on all persons who attended the 
conference. Any person is entitled to file exceptions thereto. The 
Examiner’s recommendations are transmitted to the Board, together 
with the exceptions, and in due course the Board will issue an order 
acting on the petitions to intervene and consolidating the applications 
to be included in the proceeding. 

Thus, it will be observed, no one knows the scope of the proceed- 
ing until the Board’s consolidation order is issued. In the meantime 
time has begun to run for the exchange of exhibits. The Examiner 
will usually have fixed a time for the exchange of exhibits between the 
parties which will be about four to six weeks subsequent to the issu- 
ance of his report of the prehearing conference. It is generally under- 
stood that the Board desires—though it does not require—that all pos- 
sible evidence be presented in exhibit form. This means that, even 
though a party may be in the position of simply opposing an applica- 
tion, he is expected to anticipate what the case in support of the appli- 
cation will be and to meet that case in the exhibits he files. 

Ordinarily a date about two weeks after the exchange of exhibits 
is fixed for the filing of rebuttal exhibits. It is contemplated that the 
rebuttal exhibits will be limited only to material that is in the nature 
of a reply to evidence submitted in the exhibits of other parties which 
could not have been anticipated at the time of the original exchange. 

The date for the beginning of the hearing will ordinarily have been 
fixed to come about ten days or two weeks after the date for filing re- 
buttal exhibits. The hearing is held at a place which is deemed most 
convenient to the parties. While it often occurs in Washington, it is 
not unusual for it to occur in other parts of the country. The hearing 
is presided over by one or two of the Board’s examiners. Each party 
and intervener presents his case, following an order specified in ad- 
vance by the Examiner, and his witnesses are cross-examined in the 
usual way. 

At the close of the hearing the Examiner ordinarily gives the par- 
ties from 45 to 60 days for the filing of briefs. After the briefs are re- 
ceived and studied the Examiner issues a report discussing the appli- 
cations and the issues and making recommendations as to the decision. 
Accompanying the report is a notice specifying the time within which 
any exceptions are to be filed—which is usually about ten days—and 
the time thereafter when briefs to the Board are to be filed—which is 
usually a further period of 20 to 30 days. 

After the filing of exceptions and of briefs the case is set for oral 
argument before the Board. The Board attempts to have oral argu- 
ment within a month after the briefs are filed. 

At the conclusion of the oral argument the case is submitted and 
in due course the decision is announced with a written opinion. The 
Board’s rules provide for filing petitions for reconsideration. Such 
petitions have been granted on a number of occasions in the past. If 
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a petition for reconsideration is granted, it usually will be followed by 
further oral argument. There are instances of reconsideration with- 
out re-argument. Then a further opinion by the Board is rendered, 
either modifying or affirming its previous decision. 

While there are certain details of procedure in new route cases not 
referred to in this review, it will be seen, as I have said, that the pro- 
cedure generally follows a basic pattern quite familiar in administra- 
tive law. 

THE Boarp’s SPEED 

In commenting upon this procedure, and in appraising its adequacy, 
the first question which naturally occurs is that of the speed with 
which the Board moves from one to another procedural step and the 
over-all time taken to complete proceedings. The Board, like all other 
administrative agencies, has frequently been the target of criticism 
based on the charge that it takes too much time. What are the facts? 

It is very difficult to develop any statistics which will fairly reflect 
the time taken in new route cases. The Board’s staff recently made a 
study of all of the new route cases decided during the calendar year 
1946. There were 27 such cases, involving a total of 245 applications. 
The following table will give the figures for the average case. 

Number of applications 

Number of intervenors 

Number of cities involved in applications 


Length of transcript of hearing pages 
Length of exhibits filed pages 


Average time between filing of applications 

and holding of prehearing conference days 
Time between prehearing conference and 

beginning of hearing days 
Length of hearing days 
Time between close of hearing and issuance 

of Examiner’s Report days 
Time between issuance of Examiner’s 

Report and oral argument days 
Length of oral argument days 
Time between close of oral argument and decision days 

* * * * 


Time between prehearing conference and oral argument 238 days 

Time between prehearing conference and decision days 

Time between end of hearing and oral argument days 

Time between end of hearing and decision days 
*% * * * 


Average time between filing of applications 
and decision days 


In a very rough way the foregoing figures give an over-all indica- 
tion of the speed with which the Board disposes of its new route busi- 
ness. There is, however, a serious difficulty with these figures. They 
lump together not only the cases which involve some complexity but 
also a number of cases which are so simple that they are almost routine. 
This is disclosed by the fact that, of the 27 cases, 16 were cases which 
involved only a single application, and, of those 16, it appears that all 
but 4 involved applications by foreign flag carriers for permits to oper- 
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ate to this country which are handled in a very routine fashion and 
can hardly be said to provide a fair basis for judging the speed with 
which the Board dispatches its business. If we eliminate all of these 
single application cases the average figures jump very sharply. Then 
the average case is found to involve not 9 applications but nearly 21 
applications. And on the average a total of 519 days elapsed between 
the time of the prehearing conference and the time of oral argument. 

We will get a more balanced view of the speed with which the 
Board proceeds if, in addition to the table of over-all averages which I 
have given above, we take several of the big cases more recently de- 
cided by the Board and derive the average figure for those cases. I 
have selected 11 of the recent big cases. * For these cases we find that 
the average number of applications was 25. The average number of 
interveners was 16. The average number of cities involved in each 
case was approximately 270. The average length of the transcript of 
the hearing in each case was 1825 pages, and the average volume of 
exhibits in each case was 3164 pages. Obviously this is a very different 
situation from the over-all average case for which the statistics were 
given above. We also have quite a different picture appearing in the 
average time consumed, as will be seen in the following table: 


Average time between filing of applications and holding 

of prehearing conference 236 days 
Time between prehearing conference and beginning 

of hearing 183 days 
Length of hearing days 
Time between close of hearing and issuance of 

Examiner’s Report days 
Time between issuance of Examiner’s Report and oral 

argument 85 days 
Length of oral argument days 
Time between close of oral argument and decision days 

* * * * 


Time between prehearing conference and oral argument 559 days 

Time between prehearing conference and decision days 

Time between end of hearing and oral argument days 

Time between end of hearing and decision days 
* * * * 


Average time between filing of applications and decision 1004 days 


At first blush this table indicates that it takes almost a scandalously 
long time between the filing of an application and ultimate decision 
in those cases which have been the truly important ones and of most 
concern to the average new route applicant. A moment’s reflection 
will indicate, however, that the Board has moved with rather amazing 
speed, except for the interval between oral argument and the issuance 





3 The cases are Rocky Mountain States Case, 6 CAB 695 (1946); The Florida 
Case, 6 CAB 765 (1946); Latin American Case, 6 CAB 857 (1946); Hawaiian 
Case, 7 CAB 88 (1946); West Coast Case, 6 CAB 961 (1946) ; New England Case, 
7 CAB 27 (1946) ; Pacific Case, 7 CAB ____._ (Order 5035, July 31, 1946) ; South 
Atlantic Case, 7 CAB _____. (Order 5073, Aug. 13, 1946) ; Texas-Oklahoma Case, 
7CAB ______ (Order E-136, Nov. 14, 1946); North Central States Case, 7 CAB 

(Order E-200, Dec. 19, 1946); Southeastern States Case, 7 CAB ____ 
(Order E-435, April 4, 1947). 
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of the decision. * That interval was nearly 7 months long. Among all 
of the 11 cases, that taking the least time between argument and deci- 
sion was under consideration by the Board for 139 days; that taking 
the most time was under consideration by the Board for 242 days. 5 
Of the 11 cases 7 were under consideration by the Board for more than 
200 days. It is apparent, therefore, that the average of 205 days is a 
fairly representative figure. I shall revert later to the matter of the 
length of this time interval. 

So far as the other time intervals are concerned, it seems to me that 
none of them betrays any objectionable delays. Indeed, I for one would 
suggest that to some extent they show too great haste. The average time 
between the filing of applications and the holding of the prehearing 
conference — only 236 days — is surprisingly low. Of course, it is 
weighted by the presence in any one of these consolidated proceedings 
of a number of applications which were not filed until it became ap- 
parent that a proceeding involving the particular area in question 
would be held. Indeed, as I have previously pointed out, it is not 
unusual for applications involving the area to be filed even after the 
holding of the prehearing conference. Nonetheless, for an applicant 
for something as important as a new air transport route to have to wait 
on the average for anything under a year before active consideration of 
his application begins indicates to me surprising speed in view of the 
tremendous volume of work confronting the Board, and the serious 
implications of granting certificates of convenience and necessity 
especially for brand new routes. The situation, of course, would be 
quite different if the industry were as stabilized as the railroad in- 
dustry or even as the motor carrier industry. It must be appreciated, 
also, that these big cases we are discussing involve very large areas and 
reflect a situation which, it is hoped, has been abnormal. A veritable 
flood of applications descended upon the Board in the last several 
years which could never have been disposed of one by one, or even 
five by five. When the Board has to devote a particular proceeding to 
a large area and numerous applications it is inevitable that some have 
to wait a considerable length of time before any action at all can be 
taken. If the Board had had the staff to proceed more nearly one by 
one, the average time before action was started on applications could 





4 For purposes of comparison it is of interest to note the average time taken 
by the Interstate Commerce Commission in the processing of 33 reported cases in 
1945 and 1946 involving applications by motor carriers for certificates of public 
convenience and necessity. These cases represent all of the new route cases in- 
volving motor carriers in which an original opinion was rendered during the two 
year period, with the exception of Tyrell’s Common Carrier Application, 44 M.C.C. 
552 (1945), which was pending before the Commission for more than four years. 

For these cases the average time taken between the date of application and 
decision was approximately 486 days; the average time from application to sub- 
mission for decision about 284 days; and from submission for decision to decision 
about 202 days. In comparing these cases with those before the CAB, considera- 
tion should be given to the fact that motor carrier cases usually involve only one 
party, are ordinarily far less complex than the consolidated CAB cases, and in- 
volve no such far-reaching issues of policy as those facing the CAB. 

Hence the CAB’s speed compares very favorably with the ICC’s. 

5 The least time was in the Texas-Oklahoma Case, cit. note 3, supra, and the 
most time in the South Atlantic Case, cit. note 3, supra. 
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have been cut materially. But the Board and its staff are not super- 
human — it simply has not had the staff to handle quickly the great 
bulge of applications confronting it in the last few years. 

The next important interval of time is the 165 days transpiring, 
on the average, between the prehearing conference report and the 
hearing. I have seen no statistical study of the point, but I am sure 
from some experience that this period of 165 days does not come very 
near to representing the average period which was originally prescribed 
by the Examiners in their prehearing conference reports. Often dates 
are fixed for exchange of exhibits which then are postponed at the last 
minute, leading to postponements in the dates for rebuttal exhibits 
and for the hearing. This interval of 165 days is in many respects the 
most important interval in the entire proceeding, for it represents the 
time that is spent in active preparation of the case by the various parties. 
If the case is not well prepared the ultimate task of the examiners and 
the Board is made more difficult and the danger of an unwise decision 
is increased. 

Earlier in my discussion I referred to the time intervals which are 
usually prescribed by the examiners for the procedural steps up to the 
hearing. The times I cited were short. This is one reason that post- 
ponements have had to occur. In any event, when one considers the 
nature of the cases with which the Board is dealing, involving as they 
do proposed service to an average of 270 cities in each of the 11 recent 
cases which I have referred to, it is apparent that a matter of two or 
three months for the preparation of original exhibits would be a very 
short time indeed, especially when account is taken of the fact that 
the research staffs of the carriers involved in these cases have been 
literally swamped with work. Unquestionably for some time past the 
Board’s staff had been over-worked. But the condition prevailing in 
the Board is not as bad as the condition prevailing among the car- 
riers. The exhibits and other evidence presented in these cases all 
too often betray the weakness of hasty preparation. It would be, in my 
judgment, a very great service to the parties involved were the Board 
and its staff to be less concerned about haste during the initial stages 
of these proceedings and more concerned about their disposition after 
the cases are submitted. The Board’s staff has kept these cases moving 
with amazing dispatch from the time of the prehearing conference on 
through the hearing. They have moved too fast. Some of the con- 
fusing and disrupting postponements might well have been avoided 
had a more deliberate pace been followed. 

So far as the other time intervals are concerned, the situation would 
seem unobjectionable. The length of the time between the close of 
hearing and the issuance of the examiner’s report is considerable. It 
must be remembered, however, that that interval, averaging 276 days, 
includes the time within which briefs to the examiner are prepared. 
On the average 74 days elapsed between the close of the hearing and 
the filing of the last brief with the examiner. This time is certainly 
not unduly long in cases of the type referred to. From the time of filing 
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the last brief until the issuance of the examiner’s report the average 
period elapsing was 202 days. Coincidentally or not, the case which 
was under consideration by the Board after oral argument for the 
shortest time took the longest time for preparation of the examiner's 
report. 

While there have been a few occasions when it seemed that too 
long a time was taken before the issuance of the examiner’s report, they 
are the rare exception. The examiner’s report should be an extremely 
important document. If it is to serve its function it must be prepared 
with great care. The size of the records in these cases, as will be seen 
from the figures I have quoted, and the complicated nature of the 
questions involved, are such as to demand the most time-consuming 
and tedious study in order to present a fair analysis of the facts for the 
benefit of the Board and of the parties. Ideally at least, the work that 
goes into the preparation of the examiner’s report should save the Board 
a great deal of time when it comes to a decision of the case. These 
reports sometimes run to two or three hundred pages. They are, in 
truth, a “short record’, abbreviating and summarizing all the evi- 
dence. Even were they to be intended as nothing more than a mere 
condensation of the record, their preparation, if accomplished fairly 
to all the parties, would be a tremendous undertaking in cases such as 
the recent big area proceedings. 


THE BACKLOG OF CASEs 

Before leaving the general subject of the time consumed by the 
Board in new route proceedings, we should glance briefly at the state of 
new route applications upon which no action at all has been taken. 
It is almost impossible to describe the size of the Board’s backlog in 
statistical terms. For example, circumstances, diplomatic and _ other- 
wise, affecting foreign operations may be such as to make quite mis- 
leading the figures as to the number of applications to engage in foreign 
air transportation which at any given moment are pending with no 
action having been taken. Similarly peculiar conditions affect applica- 
tions for non-conventional operations, such as operations with heli- 
copters, or with pick-up devices, or with lighter than air craft. If we 
look solely to the applications to provide domestic service with conven- 
tional aircraft, the statistics may be moderately revealing. 


On January 1, 1947, there were 162 such applications on file with 
respect to which no action had been taken—that is, that had not been 
set for prehearing conference. The oldest of these applications was 
filed in March of 1941. On the average these applications had been on 
file for 391 days prior to January 1, 1947. 


This time, averaging only a little over a year, is certainly not long. 
Moreover, there are undoubtedly many of the 162 applications which 
will never be seriously pressed. This fact affects not only the size of 
the backlog of applications but also means, of course, that the average 
time that these applications have been on file is considerably over- 
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stated.® I think it an entirely fair judgment that a Board composed 
of only 5 members, with a surprisingly small staff, has performed a her- 
culean task in keeping reasonably abreast of its docket. On the whole 
it has moved too fast, in the light of the staff available to it and the 
awesomely important nature of the questions it has to decide. 


THE PREHEARING CONFERENCE 

The prehearing conference has lamentably failed to serve its as- 
serted purpose. The Board’s rules plainly contemplate that the pre- 
hearing conference will be an important procedural step at which issues 
will be defined, limited and clarified, and real progress made toward 
simplifying and expediting proceedings. When the Board first adopted 
its rule for prehearing conferences there was an obvious impression 
that a distinctly progressive step in administrative procedure was be- 
ing taken. Indeed, the Attorney General’s Committee on Administra- 
tive Procedure commended the Board for adopting this procedural 
device. * 

However the only really constructive purpose of the conference has 
been that it has provided a convenient means for educating attorneys 
and parties who are unfamiliar with the Board’s procedure. In the 
recent past there have been cases where many of the parties were new to 
the Board’s way of doing business, and this means of education was 
useful. Such cases will not be so frequent in the future. In any event, 
this educational process can be accomplished without making it neces- 
sary that everybody concerned in a case have someone in Washington 
for a prehearing conference. 

The first and foremost reason that the prehearing conference has 
failed to serve its purpose is that in a case of any complexity no one 
knows at the time of the conference what will be involved in the case. 
The Board’s consolidation order has not been issued, petitions to in- 
tervene have not been filed, and applications for new service which will 





6 What happened in two recent cases illustrates the fact that applications on 
file may never be seriously pressed. One of these cases, the Boston-New Orleans 
Case, Docket 730, was probably fairly typical. The other case, the Air Freight 
Case, Docket 810, was an unusual type of proceeding. 

In the Boston-New Orleans Case, in which the hearing was held last June, 
the oldest of the applications which actually went to hearing was filed in July of 
1948. But the oldest of the applications which was dismissed without going to 
hearing, because of want of prosecution or otherwise, had been filed in March of 
1942. At the time of the prehearing conference there were 11 applications which 
fell within the scope of the proceeding, but of those 11 only 5 were ever carried 
on by the parties as far as the hearing. Subsequent to the prehearing conference 
7 more applications were filed which were heard. 

In the Air Freight Case an even more extreme situation was presented. The 
oldest application which was ultimately prosecuted to the hearing, which was 
held last fall, was filed in November, 1944. But the oldest application falling 
within the scope of the hearing had been filed in December of 1942. As of the date 
of the prehearing conference there were 21 applications within the scope of the 
proceeding, but 18 of those fell by the wayside for want of prosecution or other- 
wise, only 3 being prosecuted to a hearing. Subsequent to the prehearing confer- 
ence 21 more applications which would have come within the scope of the pro- 
ceeding were filed, but of those additional 21 only 11 were prosecuted on to the 
hearing. Thus of a grand total of 42 applications within the scope of the proceed- 
ing which the Board was ready to deal with, only 14 actually survived to be heard. 

7 Att’y Gen. Comm. Ad. Proc., cAA, Sen. Doc. No. 10, Part 6, 77th Cong., 1st 
Sess. 15-16 (1941). 
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later be included in the case have not even been prepared. It borders 
on the ridiculous, in such circumstances, to think of the prehearing 
conference as a means for either defining or limiting issues. 

The prehearing conference has also failed because the parties have 
not actually been required to discuss the issues in the case and their 
position with respect to those issues to any helpful extent. This has 
not been true in all cases, but it has usually been true. It is easy to 
say that the examiners have failed to make the parties comply with the 
Board’s rule, but, with the prehearing conference held at such an early 
stage in the proceeding, it is difficult indeed to see how the examiners 
could follow any course other than the somewhat passive one which 
they have pursued. 

In my judgment, the Board should amend its rules so that the scope 
of a proceeding is clearly defined prior to the holding of any prehearing 
conference. It should also be provided that the examiner in charge of 
the case will determine whether a prehearing conference is necessary. 
As a practical matter I suspect it will be found that the need for a pre- 
hearing conference would be exceptional. The examiner’s discretion 
should also apply with respect to the stage in the proceeding when a pre- 
hearing conference is to be held. Undoubtedly an occasional case might 
arise when real time could be saved at the hearing and a real effort 
made to define, limit and clarify issues if the conference is held after 
the exchange of exhibits, and after all parties, including the examiner, 
have been able to give them some attentive study. I can imagine that 
in some Cases an examiner, equipped with some considerable familiarity 
with the exhibits, could profitably call a conference of all parties a 
couple of weeks prior to the holding of a hearing, and by diplomatic 
and forceful use of powers delegated to him could shorten and simplify 
the hearing and see to it that evidence supplementary to the exhibits 
to be brought out at the hearing would be directed at the really im- 
portant issues in the case. 

This suggestion implies two things: (1) that the examiners will 
be able presiding officers, which must be assumed, and, (2) that a 
general course of procedure is going to be followed which does not 
push the parties into a hearing before the ink is dry on the exhibits. 

I need hardly say that an examiner can fix the dates for the various 
procedural steps without calling people to Washington to have a 
conference. If the views or suggestions of the parties are desired— 
and they would not be too important if more time were to be given 
between procedural steps—the examiner could get such views by 
correspondence. 


CONSOLIDATION ORDERS 
A proceeding should be begun by a consolidation order. I would 
suggest that the Board first make public a notice indicating the general 
scope of the proposed proceeding, which would be roughly compar- 
able to the present notice calling a prehearing conference. A time 
should then be fixed by which all applications to be included in the 
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proceeding and petitions for consolidation are to be filed. The Board 
should adhere firmly to that date and should never permit consolidation 
of a tardily filed application in the absence of the most compelling and 
unusual justification. So far as petitions to intervene are concerned, 
their filing could be invited before the actual consolidation order is 
issued, although, technically, an opportunity to intervene would have 
to be given after the announcement of the consolidation order. Again, 
however, there should be a very strict requirement that any petitions 
to intervene should be filed within a brief time after the consolidation 
order is issued. , 

Only after the issuance of the consolidation order should there be 
any further steps in the proceeding. Only then is the proceeding de- 
fined. And even then a very considerable time should be allowed be- 
fore the filing of exhibits is required in order to afford some leeway for 
the consideration of any petitions to reconsider any portion of the 
consolidation order. 

A course along these lines would not only be fairer to all concerned 
than the present procedure, but also would promote the intelligent and 
helpful preparation of a case. As matters now stand it is possible — and 
sometimes happens — that a few days before the filing of exhibits it is 
discovered that the scope of the proceeding has been changed by the 
consolidation order. 

Before leaving the question of consolidation orders, note should be 
taken of the policy to consolidate into one proceeding a great many 
applications involving service of all types within a large area. 

There is hardly a more knotty problem in procedure under the Civil 
Aeronautics Act than the determination of what new route applica- 
tions should be consolidated for hearing purposes. It has happened 
that a carrier’s application was denied on the ground that the particular 
route involved in the proceeding was wholly disassociated from its exist- 
ing system. Of course, such a proposal was simply a portion of a larger 
proposal which would have been connected with the existing system but 
which had to be presented in disjointed form just because of the acci- 
dent of consolidations. In order to confine proceedings within some 
coherent area, even an extensive area, it is sometimes necessary that 
the Board consolidate only a portion of an application. To avoid in- 
justices of this nature occurring to a greater extent the areas embraced 
within a given proceeding have been quite large. But the very size of 
such areas has been such in a number of cases as to make the proceeding 
so complicated as to be almost a mockery. The administrative hearing 
is a fairly legitimate descendant of the common law trial, and, gen- 
erally speaking, the similarity to a trial which it has retained guarantees 
in the long run a fairer and wiser result than would be probable under 
a very different procedure. But the unwieldy nature of the famous 
wartime sedition trial is only an extreme example of what can happen 
with this type of procedural treatment when parties get numerous, is- 
sues complex, and the range of the evidence out of hand. In some of 
the Board’s new route cases involving, as they have, service to hundreds 
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of cities, it is very difficult indeed to retain any coherence whatsoever 
at the hearing or in the evidence. Issues of great economic importance 
get lost in a maze and are never adequately treated. With proceedings 
of this nature the wonder is not that¢he Board makes mistakes but that 
the Board has not made a great many more serious mistakes than even 
an unfriendly critic would attribute to it during the past few years. 

Unquestionably one of the reasons that the Board has embraced 
such wide areas and so many applications within single proceedings in 
recent years has been its consciousness that speed is important and its 
sensitivity to criticism on the ground of slow transaction of business. 
We lawyers who are so often in the forefront of those criticizing ad- 
ministrative agencies as slow, cumbersome bureaucracies, must bear 
our full share of guilt for fostering what I believe to be an undue self- 
consciousness on the part of the Board lest it be accused of proceeding 
too slowly. It is to be hoped that the Board will find some means in the 
future for keeping individual proceedings within narrower bounds. 
Perhaps one answer is to hold more proceedings more nearly con- 
temporaneously instead of trying to dump everything within the frame- 
work of a single record. * 

One particular phase of this problem which has contributed to 
difficulties was the Board’s determination to include within the same 
proceedings both trunk-line and feeder-line applications. It is often 
difficult to draw a clear distinction between a trunk-line and a feeder- 


line proposal, and it is with some hesitation that I suggest that in the 
future a sharp distinction be made between these two types of proposals 
for purposes of consolidation in single proceedings. But I believe that 
most attorneys who have sat through the oral arguments before the 
Board will agree that, as matters finally turn out, it would have been 
far better had the trunk-line proposals been considered in one proceed- 





8 Striking illustration of how difficult is the problem of consolidation of appli- 
_ eations for hearing purposes, and of the possibility of easing the problem through 
conducting proceedings more or less contemporaneously, is found in a series of 
pending cases. The North Central Case, 7 CAB _____._ (Order E-200, Dec. 19, 
1946), covered the area centering more or less on Wisconsin, Minnesota and Iowa. 
It was decided on December 19, 1946. But in it were two applications for an 
extension of existing routes from Chicago or Milwaukee to the Twin Cities which 
would result in a Twin Cities service to eastern cities. Decision of these two 
applications was deferred pending consideration of the Detroit-Washington Case, 
Docket 679. In that case one of the applications involves an extension of a route 
from Detroit to Washington which would result in giving the Twin Cities a serv- 
ice to eastern points almost identical to the service contemplated by one of the 
two deferred applications in the North Central Case. The Detroit-Washington 
Case was argued on May 12, 1947. But it includes a number of applications very 
closely related to other applications involved in the Middle Atlantic Case, Docket 
674, which more or less centers upon the mid-Atlantic area. That case was 
argued on July 7. Yet it includes applications, notably for service between 
Washington and New York, which are directly related to application in- 
cluded in the Boston-New Orleans Case, Docket 730, and which includes appli- 
cations for various services in the area all the way from Boston to New Orleans, 
including one that would provide a service from New York to Dallas. As a prac- 
tical matter it would appear likely that all of these cases will have to be decided 
together—or in relation to each other. And overlaying all these cases—as well as 
others—is the Pan American Domestic Case, Docket 1803, pending before an 
Examiner and involving Pan American’s proposal for a nation-wide grid of routes 
connecting all the main traffic centers, which would profoundly affect the com- 
petitive balance and economic welfare of the entire domestic network. 
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ing and had the feeder line proposals been kept in an entirely sepa- 
rate proceeding. The waste of time and money that has resulted to those 
interested in trunk-line proposals simply to have to sit around while 
feeder proposals were receiving attention, and vice versa, would, if 
added together, build several good airplanes, I am sure. 


OrAL ARGUMENTS 

The oral arguments before the Board have generally been regarded 
as of great importance. But one of the consequences of the policy of 
consolidating a great many applications over a wide area into one pro- 
ceeding is that the oral argument has been inadequate. In some of these 
so-called area proceedings argument lasts for many days, not because 
any one party or even a few parties are able to say very much but be- 
cause there are so many advocates that even with the very strictest limit 
upon time allotted to each it becomes humanly impossible to get 
through the list in any reasonable time. Arguments have occurred 
within the recent past where there were as many as 78 people partici- 
pating. 

Such an argument has no coherence. It is impossible for the order 
of appearance to be worked out so that the issues in the proceeding are 
developed logically and systematically. From one presentation to the 
next the Board’s attention is directed first here and then there in a 
perfectly chaotic manner. The Board is subjected to brutal punishment. 

One consequence of having such an endless parade of advocates is 
that each advocate’s argument often bears rather closer similarity to 
a testimonial in a revival meeting than to a lawyer’s argument. 

The amount of business the Board has to transact, coupled with the 
size of some of these proceedings, combine to require that time allotted 
to each party’s argument is very short. Typically an applicant will have 
30 or 45 minutes and an intervener 10 minutes. This time would be 
ample if the cases were simple. But it is totally inadequate in many 
cases, such as the recent area proceedings, where numerous applications 
and very complicated issues are involved. It must be remembered that 
a given applicant must use his time not only for presenting the merits 
of his particular application but for opposing other applications which 
affect him, and the case is not unusual where a particular applicant will 
have just as large a stake in defeating other and perhaps entirely un- 
related applications as he has in pleading for his own application. 
Within the time available he can hope to do no more than to try to 
get over one or two general points. Any really detailed discussion of evi- 
dence is quite impossible. And it is equally impossible to cover all 
of the issues or even all of the important issues. 


LAPSE OF TIME BEFORE DECISION 
I have already noted the length of time that transpires between the 
close of oral argument and the decision of the case. This very passage 
of time tends to defeat the purposes of the oral argument and to detract 
from its value. Especially in cases which are complicated, with a great 
many different parties involved, is this true. It may be seriously ques- 
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tioned, I think, whether, by the time the Board gets around to a decis- 
ion of the case, the effect of having held oral argument has not been 
almost completely dissipated. 

It must be recognized—in justice to the Board—that its practice has 
been to consider a case immediately after argument and it can be as- 
sumed that that practice is adhered to reasonably well. The difficulty 
is that when cases are complicated much time is bound to elapse be- 
tween initial consideration and ultimate determination. For that time 
to have been lengthened simply because argument was held before the 
Board’s immediate calendar of work was such as to permit it to proceed 
reasonably continuously from initial consideration to determination is 
the only legitimate grievance one can entertain. And one must hesi- 
tate even to express that grievance, since the content of the Board’s calen- 
dar is often quite beyond its control. Doubtless, however, there have 
been instances where a postponement of argument until other pending 
matters had been disposed of would have been the preferable course. 


NATURE OF EVIDENCE 

The Board and its staff have made a very commendable effort to 
encourage the production of evidence in written form. A number of the 
Board’s bar have resisted this effort, and often the exhibits of the parties, 
which are exchanged 1 in advance, do not cover all of the essential points 
which the parties intend to bring out through their evidence. If the 
Board and its staff were firmer in insisting that a complete case be pre- 
sented in the exhibits, hearings could undoubtedly be expedited. Theo- 
retically, and probably as a practical matter, it is certainly possible in 
nearly all new route cases to present every matter of fact in written form 
and to include such material in the initial exhibits or in the rebuttal 
exhibits. To accomplish this would necessitate greater time intervals 
for the production of the exhibits. 

A considerable amount of the oral testimony at the hearings 
amounts to a “speaking brief”. At first blush this kind of testimony— 
which is really the giving of argument and the drawing of conclusions 
from factual data—is offensive to the common law conception of litiga- 
tion. The function served by such testimony is supposed to be served by 
lawyers’ briefs and arguments. 

On the other hand, in administrative proceedings testimony 
amounting to a “speaking brief’ is certainly not unusual, and the 
Board’s examiners in permitting such testimony have probably sinned 
no more than have other agencies. Indeed, the Board’s examiners have 
done relatively well in keeping such testimony within reasonable 
bounds. 

Likewise it must be recognized that there is a good deal to be said 
in favor of a “speaking brief” from the standpoint of getting a point 
over to the examiner. The written briefs themselves are necessarily 
limited in length and in a case of any complexity, and we are dealing 
with very complex cases, it is next to impossible to cover everything in 
a brief. Furthermore, with so many parties in a single proceeding, the 
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sheer volume of all the briefs laid end to end presents the examiner 
with a forbidding amount of reading. The oral discussion of a reason- 
ably well informed witness can be quite helpful. 

From this point of view such a “speaking brief’ would better serve 
its function were it possible for the examiner to enter into the discus- 
sion more actively than he ordinarily does. Probably because it is 
dificult for an examiner to become thoroughly familiar with the ex- 
hibits prior to the time the hearing is held, and probably also because 
of the examiner’s feeling that the parties should be given considerable 
leeway in presenting their cases in their own way, active and aggressive 
questioning of a witness by the examiner is unusual. This is unfortu- 
nate. I suspect that most parties would welcome more extensive ques- 
tioning by the examiner if only because that would disclose what points 
are obscure and what points the examiner deems important. More ac- 
tive questioning by the examiner might be one desirable consequence 
of affording a greater lapse of time between the filing of exhibits and 
the holding of the hearing. 

One result of oral testimony amounting to a “speaking brief” which 
is probably inevitable, though undesirable, is that a considerable 
amount of cross-examination consists of a sheer dialectical exercise 
which by no stretch of the imagination can add anything to the evidence 
in a case. Cross-examining lawyers sometimes put a series of questions 
ostensibly designed to bring out “the position” of the company rep- 
resented by the witness. From the standpoint of evidence it surely sheds 
no light upon the merits of the case to inquire whether a representative 
of a given carrier “favors” one or another course of action. This kind 
of questioning often takes the following form: 

“Does your company feel that it is in the public interest for XYZ 

Airlines to be certificated between A and B?... Would your com- 

pany feel that it is in the public interest for ABC Airlines to be 

certificated between X and Y?...” 
and so on. Most questioning of this nature, if it has any real purpose at 
all, is obviously an effort to “trap” the witness in some seeming in- 
consistency. However, since an inconsistency, if developed, usually 
. demonstrates at most only that a given company would like to be 
authorized to provide a service but would like to prevent others from 
providing either the same or similar service, it is difficult to see how 
such questions add to the store of evidence or even informed opinion 
that will assist the Board in reaching a proper decision. The examiners 
have been making commendable progress in minimizing this kind 
of evidence—but there is room for much improvement. 

Another troublesome point in connection with testimony is the 
problem of “‘canned” testimony. Canned testimony has become ac- 
cepted in many administrative proceedings. It is inevitable. In cases 
such as new route cases it is almost impossible to deal with complicated 
trafic data and analyses in the traditional and impromptu question and 
answer form suited to bringing out the facts concerning an automobile 
accident. The testimony has to be carefully rehearsed and the state- 
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ments thoroughly checked and rechecked, both in order to develop the 
point effectively and clearly and in order to avoid mistakes. But this 
means that the preparation of the testimony is almost never actually 
undertaken by the witness. Typically the testimony is a group product 
of the carrier’s research staff and attorneys, as well as of the witness and 
often members of the witness’s own personal staff within the company. 

With testimony of this nature it is pertinent to ask whether there is 
any conceivable justification for giving it orally. It would at least be 
interesting to see an experiment in new route cases of absolutely re- 
quiring each party to present all of his evidence in written form at the 
time of the exchange of exhibits and rebuttal exhibits with any oral 
testimony strictly confined to matters in the nature of surrebuttal. To 
accomplish something of this nature, very considerable time for prep- 
aration of the exhibits and rebuttal exhibits would have to be allowed 
and it would be quite foolish to proceed to the relatively brief oral 
hearing which would be required until sufficient time had elapsed for 
the examiner to give the case careful study. 

In any event, the present practice in the Board hearings is most un- 
satisfactory. There is a kind of unwritten rule to the effect that testi- 
mony is not to be read into the record. But enforcement of this rule 
has been spotty, to say the least. There is a subsidiary rule to the effect 
that if testimony is going to be read, or if its reading is not to be per- 
mitted and it is to be put into the record in written form, copies thereof 
must have been circulated to the parties in advance. The trouble with 
the practice has been that the examiners have not been sufficiently 
severe in requiring advance distribution in ample time for intelligent 
study for the purpose of cross-examination. It is almost a joke to be 
confronted with written testimony, often very voluminous and compli- 
cated, even as much as two or three days in advance of the time it is to 
be offered—and it is not unusual that the testimony is furnished only a 
day before the time of offering. This may serve the function of dimin- 
ishing the amount of cross-examination but it is hardly fair. 

One difficulty faced by the lawyers in presenting written testimony 
reasonably in advance of the time of its offering is that oftentimes one 
does not know until his opponent’s case has been presented what he 
himself will desire to offer. This makes it necessary that written testi- 
mony be prepared at the last minute. One reason that it sometimes has 
to be read into the record is that there literally is not the time for 
preparing the necessary number of copies for distribution. 

Of course, this difficulty could be avoided if there were an effectively 
enforced rule making it necessary that all parties present their testi- 
mony in writing well in advance and then strictly confine their oral 
testimony to limited rebuttal of the others’ case. Even then difficulty 
would remain in that cross-examination of one party would elicit in- 
formation which would have to be utilized by a party appearing later. 
Again, however, if the examiners were to assure good faith compliance 
with a clear rule on the subject, this difficulty could be considerably 
lessened. 
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The subject of the nature of evidence cannot be closed without 
reference to the evidence presented by cities and other public bodies. 
No one is more legitimately interested in a new route case than a city. 
Yet the cities have failed—and failed most lamentably—to avail them- 
selves of the opportunity to present effective evidence, save for a very 
few notable exceptions. 

It is risky to make categorical statements about any matter relating 
to the Board. But I believe it can be stated categorically that the Board 
is not swayed by one iota by a city presentation which contains nothing 
more than a general plea that the city has many industries, needs air 
service, and is dissatisfied with its existing service. ‘The Board assumes 
all these things to be the view of all cities in the country. It does not 
make the view clearer or the evidence more impressive to have it stated 
by a mayor or other official. 

Early in its administration the Board adopted a rule permitting 
parties to appear at a hearing on a limited basis simply for the purpose 
of making a statement.® This rule probably was designed primarily 
to give cities and other public bodies a channel for giving these value- 
less statements without complicating matters by full-scale intervention. 
The Board would have adopted a course which would have saved the 
taxpayers a great deal of money had it never provided such a channel 
but instead had insisted that cities (as well as all others) be required to 
produce real evidence and nothing else. 

The low repute of city evidence has resulted in misunderstandings. 
Some seem to have assumed that the Board is antagonistic to city partici- 
pation in new route cases. The Board’s tolerance of and patience with 
inept and useless presentations by cities clearly evidences the ground- 
lessness of that assumption. In fact it makes one writhe sometimes to 
hear a city attorney or official at oral argument before the Board blithely 
“testify”, with no regard for the limits of a record, to recent personal ex- 
periences with air service—without any reprimand or curb from the 
Board. 

Actually effective and intelligent participation by cities or other 
public bodies in new route cases is welcomed by the Board. Once in 
awhile a city’s participation is of a high quality. And certain few cities 
are doing a consistently good job. Sometimes this results from an able, 
trained traffic official on the city’s staff. Sometimes it results from an 
unusually capable city attorney or from the retention of special coun- 
sel. These instances gain added weight from the very fact that they are 
so exceptional. Such instances of effective presentation are rather more 
frequent latterly. It is to be hoped that they will multiply—for the gen- 
eral level of city presentation is still very low. 

City participation also presents the problem of the extent to which 
the carriers should assist the cities in preparing their cases. This has 
been a controversial subject for years. Carrier ‘‘assistance” leading 
merely to an artificially induced display of city “interest”, without any 
real evidence being presented, is properly to be condemned. It still 





9 See note 2, supra. 
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occurs, despite some stern expressions of Board disapproval. But car- 
rier assistance amounting to a good faith effort to furnish fact and argu- 
ment to a city, assuming the city not to be a mere front for the carrier, 
should be regarded as altogether legitimate. And there is no reason that 
effort to provide such facts should be furtive. 

A matter somewhat related to city evidence is evidence from pri- 
vate users of transportation. There have been relatively few instances 
where any substantial evidence from this source has been forthcoming 
—although such evidence is quite frequent before the Interstate Com- 
merce Commission. As cargo air transportation develops, evidence 
from private users will doubtless become more frequent. It is to be 
hoped that the Board and its staff will insist on real evidence and rule 
out mere testimonials that service has been “good” or that service has 
been “bad.” 

THE STIPULATION 

A practice has grown up of having the parties in each case stipu- 
late that there shall be included as part of the record the carriers’ 
monthly reports filed up to the time of decision, the publications of rail- 
way and airline schedules, various census data, certain of the studies 
made by the Federal Coordinator of Transportation, traffic surveys 
made from time to time by the Civil Aeronautics Board, and other 
material of this nature. In new route cases the stipulation has become 
fairly uniform. 

The Board might consider the possibility of providing by regu- 
lation that material of the nature usually covered by the stipulation 
would be part of the record in every case in the absence of some specific 
objection by one of the parties. This would eliminate the bother of 
executing a stipulation in each case. 

In any event, it would appear that most of the material, other than 
the carriers’ monthly reports, included in the usual stipulation, is 
within the scope of judicial notice. Whether the matter is to be handled 
by stipulation or by a regulation, it should be made clear that it is not 
intended that other data, appropriately the subject of judicial notice, 
are to be excluded from the scope of judicial notice. It should also be 
made clear that all of the Board’s traffic surveys are to be treated as a 
part of the record, or as subject to judicial notice, even though such 
surveys have been made and the material collated subsequent to the 
hearing. !° Likewise from time to time there are certain other publica- 
tions issued by the Board incorporating some of its staff’s studies which 
have not been included in the stipulation. 


10 This matter has become of some significance recently. No full-scale traffic 
survey had been made by the Board for a number of years until September, 1946. 
The September, 1946, figures are not yet formally published, although they are 
generally available. Indeed, the Board has already begun referring to them in 
its opinions in currently decided cases. Yet stipulations heretofore entered into, 
many of which were executed long before the September, 1946, survey was under- 
taken, specifically included only the past surveys. Despite this fact there seems 
to have been a tacit understanding between the Board and its bar to the effect 
that the September, 1946, figures can be referred to in briefs and opinions. This 
is obviously the practical and desirable course. 
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Whether the matter is to be handled by a general regulation or by 
the more cumbersome procedure of having a stipulation executed in 
each case, the Board’s staff should review the statement of items usually 
included in stipulations heretofore so as to be sure that they are suf- 
ficiently comprehensive. 


EXAMINERS’ RULINGS ON EVIDENCE 

In the conduct of the hearings the examiners have displayed a grati- 
fyingly high level of performance. The large and complicated pro- 
ceedings which have been so frequent during the last few years have 
presented a very trying problem to the presiding officer. There doubt- 
less have been a few instances where an examiner has been unable to 
keep confusion and wrangling from getting out of hand, but such in- 
stances have been so few that they have simply emphasized the surpris- 
ingly smooth course which the hearings generally have taken. At most 
the examiners can be only mildly criticised for being somewhat too 
hesitant to cut off repetitious and argumentative testimony and cross- 
examination. 

Their rulings on matters of admissibility of evidence have been 
particularly sound. The breakdown in the old common law rules of 
evidence which has necessarily occurred in administrative proceedings 
has not been repaired by any coherent body of rules susceptible of gen- 
eral statement. Therefore, the examiners have to rely on their own 
good sense as instances for ruling arise. In making these rulings their 


good judgment, fairness and dignity have won the respect of the 
Board’s bar. I doubt that many of the lawyers practicing before the 
Board could count on the fingers of one hand instances where an ex- 
aminer’s ruling has materially prejudiced the case of any of the parties. 


EXAMINERS’ REPORTS 

The quality of examiners’ reports has been rather more spotty. The 
examiners usually do a commendable job of stating the matters of fact 
and of summarizing the arguments which the respective parties make. 
But an examiner’s report should go much further. 

One recent examiner's report seems to me almost a model of the 
treatment which the examiner should attempt to give to these cases. 
I refer to the report in the Detroit-Washington Case, Docket 679, in 
which the examiner not only presented a complete factual analysis and 
a fair summary of the arguments presented by the several parties, but 
also endeavored through analysis of the precedents of the Board to as- 
certain and weigh the considerations which the Board has felt pertinent 
in determining new route cases and to apply those considerations to 
the case at hand. 

It probably would not be desirable or even feasible for the Board 
in new route cases to give to the examiner’s recommendations the 
weight given by an appellate court to the decision of a lower court. 
Nevertheless, examiners’ reports which are more than a mere condensa- 
tion of the record are to be encouraged. Reports such as the one re- 
cently made in the Detroit-Washington Case serve two very useful 
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functions. In the first place, they focus the attention of the parties upon 
the significant considerations of policy in order that the Board may be 
helped most effectively from the further briefs and arguments which the 
parties will present directly to the Board. In the second place they 
serve as a healthy check upon the validity of the body of doctrine which 
the Board’s decisions are building up. 

It is not to be expected that the Board can be absolutely consistent 
in its decisions from one case to another. Yet, in the interest of fair- 
ness, consistency should be a goal. Moreover, inconsistencies in the 
reasoning expressed in opinions usually appear because the considera- 
tion moving decision is something deeper and perhaps less articulate 
than the reasons expressed. The effort to achieve consistency has the 
beneficial effect of bringing such unexpressed reasons to light where 
both the Board and the parties can subject them to critical scrutiny. 
One of the most helpful functions which examiners might perform is 
that of critical analysis of the Board’s precedents bearing on the case at 
hand. The value of having that kind of aggressive and critical treat- 
ment by the examiners is that they, unlike the lawyers for the parties, 
are in the best position to appraise the Board’s precedents from the 
point of view most helpful to the Board—a point of view unclouded by 
the narrow interest of a litigant. By all means, examiners should be 
critical and independent in their approach. They should not simply 
attempt to guess what the Board will do. 


BRIEFS 

The matter of filing briefs with the examiner has been the subject 
of some difference of opinion in the past. About a year ago the Board 
issued a press release to the effect that the privilege of filing briefs with 
the examiner would be discontinued except in unusual cases where the 
examiner requests briefs. However the announcement seems to have 
been ignored—or forgotten—and probably the Board itself no longer 
adheres to the view indicated in its announcement. The denial of the 
privilege of filing briefs would probably be inconsistent with section 
8(b) of the recent Administrative Procedure Act. !! If the examiner’s 
function in preparing recommendations and making a report is im- 
portant, as I think it is, it is equally important that the privilege of fil- 
ing briefs with him be allowed. 


Generally speaking the briefs to the examiner would seem to be 
more important than the brief filed with the Board after the examiner's 
report is issued. It is surprising that the brief to the Board is so often 
mere regurgitation of the brief to the examiner. The constructive func- 
tion of the brief to the Board should be to provide a brief summariza- 
tion of the issues, or a presentation of supplementary material (often 
necessary in the light of traffic surveys or other analyses becoming avail- 
able only after the close of the hearing) , or, more rarely, a restatement 
of the argument to the examiner in a form more effective than was pos- 





1160 Stat. 242, 5 USCA 1007 (b) (Supp. 1946). 
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sible in the original briefing. Yet all of us have been more or less guilty 
of virtually reprinting large portions of the brief to the examiner. 


EXCEPTIONS 

There is one procedural step which certainly should be abolished. 
The Board’s rules call for the filing of exceptions to the examiner’s 
report, after which briefs to the Board are filed. The filing of excep- 
tions is a perfectly useless act, especially in new route cases. An examin- 
ation of the Board’s rules indicates that when drafted it apparently was 
contemplated that specific exceptions would be taken to specific find- 
ings made by the examiner with specific citations to the record and 
specific reasons stated in support of each exception. According to the 
Board’s rules, if taken literally, exceptions to an examiner’s report 
would not be dissimilar to the old-fashioned bill of exceptions which 
used to be so generally required in the case of an appeal from a lower 
to an appellate court. 

It is rare that the exceptions actually filed with the Board take any 
such form, and, when they do approximate the form apparently contem- 
plated by the rules, they represent thoroughly wasted effort since the 
entire substance of the exceptions will be repeated in the brief to the 
Board. Therefore, the parties generally have resorted to the practice 
of making the filing of exceptions sheer formality and of stating their 
exceptions so generally—as well as so briefly—that they mean nothing. 
This practice has been tolerated by the Board. This tolerance seems to 
me to demonstrate that the practice of requiring exceptions should be 
eliminated. I would be surprised if the exceptions filed in the usual 
new route case are ever read by anyone, including the lawyers for the 
parties. I understand that steps were taken several years ago to elimin- 
ate the requirement of exceptions but were not pursued because of pro- 
test from several of the Board’s bar. Perhaps we are all sadder and wiser 
now. 


PuBLic COUNSEL 

The function of Public Counsel in new route cases seems no longer 
to be useful. Some years ago the Board provided for the participation 
of Public Counsel in all proceedings before it. He functions entirely 
independently of the examiner. He participates actively just like one of 
the parties, producing evidence and cross-examining witnesses, briefing 
the case to the examiner and briefing and arguing the case to the 
Board. His independence is supposedly preserved throughout the pro- 
cess so that he has no more to do with the Board’s decision of the case 
than any of the parties. 

About a year ago the Board provided that in new route cases the 
participation of Public Counsel would be much more limited and that 
in briefs and argument he would confine himself to points of law that 
might arise. Since this announcement, in the normal new route case, 
Public Counsel has played a relatively passive role, culminating usually 
in a very brief presentation to the Board by brief or oral argument of 
some so-called legal point which he deems to be involved. I am in- 
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clined to believe that this limited participation by Public Counsel is of 
no value. 

In some new route cases of an unusual nature, involving some ques- 
tion of a new type of service or a new kind of equipment, or involving 
a situation which will not be fully controverted by intervening parties, 
extensive participation by Public Counsel surely should be provided. 
In the more usual type of case it is possible that some troublesome ques- 
tion of law might arise with respect to which it is desirable to have the 
recommendations and argument of some qualified member of the 
Board’s staff other than the examiner. This would be very rare and 
when it does arise the views of the Board’s General Counsel’s office, it 
would seem, could be presented in a brief memorandum to the 
examiner circulated to the parties. In any event, I should think that 
the entire question of participation of Public Counsel in new route 
cases, including the extent and nature of such participation, might 
profitably be delegated to the Chief Examiner, to be determined by him 
in each instance. 


CONCLUSION 
It is appropriate that the Board’s procedure be critically appraised 
at this time. The procedure in new route cases has been tested by 
abundant experience. Lessons revealed bear careful attention for in the 
next few years problems will be coming to the Board which range over 
a wide field, many of them entirely new. The Board, its staff, and its 


bar are unfamiliar at this time even with the terminology in which some 
of these problems will be dressed, particularly in the domain of regu- 
lation of cargo service. Procedure will be more important than ever. 
Since Congress apparently refuses to increase the Board’s staff and fa- 
cilities at a rate commensurate with the growth in the volume and 
variety of its work, neither the Board nor those affected by its regulation 
can afford a procedure which is less perfect than it is humanly possible 
to devise. 
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W ITHIN a few days it will be one year since the adoption of the 
Federal Airport Act? providing $500,000,000 in Federal funds 
over a seven-year period to carry out a National airport plan. Under 
that Act states and cities must match, chiefly on a 50-50 basis, the Fed- 
eral expenditure. We will, therefore, have more than $1,000,000,000 
expended on publicly-owned airports within the next seven years. 

In addition to publicly-owned airports, we have hundreds of new 
privately-owned airports being established throughout the Nation. 
The impetus given to all aviation by the great technical achievements 
growing out of the War has made most of these privately-owned air- 
ports a financial success, thus inducing more people to create such 
businesses. Perhaps one of the most noteworthy developments in re- 
cent years is the movement to establish downtown airparks where small 
planes can land and take off. 

We now have, therefore, a tremendous growth in the number and 
size of airports and we can look for a vast expansion in this field in the 
near future. All of this intense activity in the airport field creates many 
legal problems to which we as lawyers must give attention. 

About 20 years ago cities began their first efforts to acquire land for 
the development of airports in an effort to secure the airmail service 
which was then developing into a major need. Air transportation was 
then in its infancy. As indicative of the doubts of the future of civil 
aviation which some people then expressed I call your attention to the 
argument advanced by a taxpayer in St. Louis, Missouri, in attacking 
the expenditure of $2,000,000 by that City for an airport. He said of 
the airport: ? 


“It will afford a starting and landing place for a few wealthy, 
ultra-reckless persons, who own planes and who are engaged in pri- 
vate pleasure flying. They may pay somewhat for the privilege. It 
will afford a starting and landing place for pleasure tourists from 
other cities, alighting in St. Louis while flitting here and yon. It 
will offer a passenger station for the very few persons who are able 





160 Stat. 170, 49 USCA § 1101 (Supp. 1946), approved May 13, 1946. 
- aay v. City of St. Louis, 321 Mo. 514, 11 S.W. (2d) 1045, 1929 USAvR 
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to afford, and who desire to experience, the thrill of a novel and ex- 
pensive mode of luxurious transportation. 

“The number of persons using the airport will be about equal to 
the total number of persons who engage in big-game hunting, trips 
to the African wilderness, and voyages of North Pole Exploration. 

* *% * 


“In the very nature of things, the vast majority of the inhabi- 
tants of the city, a 99 per cent majority, cannot now, and never can, 
reap any benefit from the existence of an airport. 

“True it may be permitted to the ordinary common garden 
variety of citizen to enter the airport free of charge, so that he may 
press his face against some restricting barrier, and sunburn his 
throat gazing at his more fortunate compatriots as they sportingly 
navigate the empyrean blue. 

“But beyond that, beyond the right to hungrily look on, the or- 
dinary citizen gets no benefit from the taxes he is forced to pay.” 


In this case, the Missouri Supreme Court with unusual foresight for the 
time of the decision (December 6, 1928) , brushed aside the plaintiff's 
contentions and stated in part: 


“It is unquestionably true that the airplane is not in general 
use as a means of travel or transportation either in the City of St. 
Louis or elsewhere; and it never will be unless properly equipped 
landing fields are established.” 


The Court’s conclusion was as follows: 


“An airport with its beacons, landing fields, runways, and 
hangars is analogous to a harbor with its lights, wharves, and 
docks; the one is the landing place and haven of ships that navigate 


the water, the other of those that navigate the air. With respect to 
the public use which each subserves they are essentially of the same 
character. If the ownership and maintenance of one falls within the 
scope of municipal government, it would seem that the other must 
necessarily do so. We accordingly hold that the acquisition and con- 
trol of an airport is a city purpose within the purview of general 
constitutional law.” 


In the same year the great Justice Cardozo, then a member of the 
New York Court of Appeals, in upholding the power of the City of 
Utica to issue bonds payable from tax funds for the development of 
an airport, said as follows:* 


“We think the purpose to be served is both public and munici- 
pal. A city acts for city purposes when it builds a dock or a bridge 
or a street or a subway. Its purpose is not different when it builds 
an airport. Aviation is today an established method of transporta- 
tion. The future, even the near future will make it still more 
general. The city that is without the foresight to build the ports for 
the new traffic may soon be left behind in the race of competition. 
Chalcedon was called the city of the blind because its founders re- 
jected the nobler site of Byzantium lying at their feet. The need for 
vision of the future in the governance of cities has not lessened with 
the years. The dweller within the gates, even more than the 
stranger from afar, will pay the price of blindness.” 


Wisconsin and all the other states now have state legislation which 
authorizes cities and counties to acquire and develop airports. * While 
the courts of 27 states in 51 decisions have held that airports are a pub- 





3 Hesse v. Rath, 249 N. Y. 485, 164 N.E. 342, 1929 USAvR 10 (1928). 
4 See RHYNE, AIRPORTS AND THE COURTS (1944) 20. 
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lic purpose, * this is no guarantee that some court will not depart from 
this long line of authorities. In 1944, for example, the Supreme Court 
of Illinois handed down a decision holding that airports are not a pub- - 
lic purpose within the provisions of the Illinois Constitution relating 
to the expenditure of public tax funds. ® The decision was unanimous, 
and if allowed to stand it meant that some $20,000,000 worth of air- 
port bonds were worthless. A petition for rehearing was filed and the 
Court reversed its decision on this point, 7 so airports in Illinois are now 
held to be a public purpose upon which cities may expend public tax 
funds. I merely call this problem to your attention because it may 
shortly arise in your state. ® I do not think it will be a serious problem 
because the public purpose of airports seems to be well established in 
the law. 


AIRPORTS AND INTERFERENCE WITH ADJACENT PROPERTY OWNERS 


Perhaps the most difficult problem arising out of the tremendous 
expansion in the airport field is that of the conflicting interests and 
rights of airports and adjacent property owners. It is claimed that air- 
ports cause injury to adjacent property owners by low flights which 
cause noise, dust, fear of injury from falling planes, and glare from the 
landing and take-off lights of planes. It is also claimed that airports 
attract uncontrollable crowds and traffic which are an annoyance of 
considerable magnitude. Airplanes warming up before take-offs are al- 
leged to create noise and dust. The lights of the airport also create a 
glare disturbing to adjacent property owners. Allegations of injury to 
health, business and property are made in most of the cases. ® Deprecia- 
tion in the value of property adjacent to the airport is also an element 
of the damage claimed. In one case great gusts of air from airplane 
propellers were alleged to be so strong as to upset furniture in a home 
adjacent to the City of Atlanta airport. 1° In a similar case in Iowa, it 
was alleged that the wind from the airplane propellers frequently blew 
off an adjacent landowner’s hat and that the suction pulled off his bed 
covers, 11 

On the other side, it is sometimes claimed that adjacent landowners 
injure airports by creation or maintenance of hazards which take the 
form of glare in the eyes of pilots, dust or smoke which lessen visibility, 
and electrical interference which prevents contact between airport radio 





5 Ibid., p. 17-29. 

6 People ex rel. Greening v. Bartholf, 235 C.C.H. § 1877 (Ill. March 21, 1944). 

7 People ex rel. Greening v. Bartholf, 288 Ill. 445, 58 N.E. (2d) 172, 1944 
USAvR 40 (Nov. 22, 1944). See also the later case of People ex rel. Curren v. 
Wood, 391 Ill, 287, 62 N.E. (2d) 809, 1946 USAvR 299 (1945). 

8 Wisconsin is one of the states where the highest court has not yet directly 
passed upon the validity of the expenditure of public funds for airport purposes. 

his point may well arise as a result of participation in the National airport 

plan under the Federal Airport Act, and may require a test case, if bond houses 
have any doubts on the subject. 

9 See RHYNE, supra, note 4 at pages 119-131. 

10 Delta Air Corp. v. Kersey, 193 Ga. 862, 20 S.E. (2d) 245 (1942). 

11 See Time Magazine, Sept. 9, 1946, and Noel, Airports and Their Neighbors, 
19 Tenn. L. Rev. 563 (1946). 
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control towers and aviators. !* Physical obstructions such as buildings or 
other structures or objects of natural growth such as trees in airport 
approach zones can, if erected or maintained by adjacent landowners, 
render use of an airport extremely hazardous or impossible. In Cali- 
fornia, one landowner erected 20-foot poles on his property to make it 
dangerous to use an adjacent airport. He did this out of malice and 
spite to force the airport owner to purchase his property. 1° In Pennsyl- 
vania in a similar case the property owner erected a tower 154 feet 
high and 8 feet square. This tower fell so he erected a new one 90 feet 
high, which burned down. '* In Iowa an adjacent landowner planted 
fast growing trees expected to reach the height of 35 feet and render 
use of the airport extremely hazardous. When enjoined from allowing, 
constructing or maintaining anything over 25 feet in height, he erected 
a pole 24 feet 8 inches in height topped by a fluttering red flag. 


In solving the legal problems growing out of the conflicting claims 
of property owners and airport owners which have been enumerated 
above, the courts have attempted to apply some of the oldest rules of 
the common law to this, our newest form of transportation. In every 
one of the 30-odd cases which have arisen in this field, the courts have 
been forced to consider the so-called ad coelum doctrine. That doctrine 
grows out of the ancient Latin phrase “Cujus est solum ejus est usque ad 
coelum et ad inferos,’ meaning “He who owns the soil owns every- 
thing above and below, from heaven to hell.” 1° This maxim originated 
in England and was brought into the jurisprudence of the United States 
by our adoption of the English Common Law. 1" 

The best known as well as one of the most recent conflicts between 


a landowner and an airport owner or operator is that between the 
United States and the owner of a small farm adjacent to the Greensboro, 





12 Hunter, The Conflicting Interests of Airport Owner and Nearby Property 
Owner, 11 Law and Contemp. Prob. 539 (1946). 

13United Airports of California v. Hinman, 1940 USAvR 1 (U.S.D.C.S.D. 
Cal. 1939). The Court enjoined this property owner from erecting any structures 
higher than 10 feet within 200 feet of the airport. 20 feet within 200-500 feet, 50 
feet within 500-1000 feet, and 100 feet within 1000 feet to the end of the land- 
owner’s property line. 

14 Commonwealth v. Von Bestecki, 48 Dauphin Co. Rep. 446, 1987 USAvR 1 
(Ct. of Comm. Pleas, Dauphin Co., Pa., 1937). The Court enjoined erection of any 
more such structures on the grounds that they were a nuisance. 

15 City of Iowa City v. Tucker, 1936 USAvR 10 (Dist. Ct. Johnson Co., Iowa, 
1935), and note (1937) 7 JOURNAL OF AIR LAW 298, 294. 

16 See RHYNE, supra, note 4, at page 94 et seq. 

17 The maxim is supposed to have been adopted by Lord Coke from an ob- 
scure glossator on Justinian’s Digest of Roman Law. Blackstone restated and 
carried the maxim forward in his famous Commentaries and some modern authori- 
ties on real property have stated the maxim in much the same form. See, Sweeney, 
Adjusting the Conflicting Interests of Landowner and Aviator in Anglo-American 
Law, 3 JOURNAL OF AIR LAW 829, 581 (1932). Maxims are not “law” and are not 
given effect as legal rules in cases to which it is unreasonable to apply them. As 
stated by one of the leading cases in this field of aviation law: “Maxims are 
but attempted general statements of law. The judicial process is the continuous 
effort on the part of the courts to state accurately the general rules with their 
proper and necessary limitations and exceptions. ‘A maxim,’ said Sir Frederick 
Pollack, ‘is a symbol or vehicle of the law so far as it goes, it is not the law itself 
still less the whole of the law even on its own ground’.” Swetland v. Curtiss Air- 
ports Corporation, 41 F. (2d) 929, 19830 USAvR 21 (D.C. Ohio, 1930), modified 
55 F. (2d) 201, 1982 USAvR 1 (C.C.A. 6th, 1931). 
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North Carolina, municipally-owned airport. This case, Causby v. 
United States 18 is factually typical of the cases in this field. There the 
Government in 1942 secured a non-exclusive lease for the use of this 
airport renewable until 1967 or until six months after the war emer- 
gency, whichever occurred first. Approximately 4% of the time in tak- 
ing off and 7% of the time in landing, the prevailing winds required 
airplanes using the airport to fly directly over Causby’s home, which 
was located 2275 feet from the airport. The 30-to-1 safe glide angle ap- 
proved by the C.A.A. passes over the Causby property at 83 feet, and is 
67 feet above the house, 63 feet above the barn and 18 feet above the 
highest tree. Up until the United States began using the airport no diffi- 
culty was experienced by the Causbys from the use of the airport by 
civilian aircraft. Since the United States began its operation, its four- 
motored heavy bombers and other planes had passed over the Causby 
property so close to the top of the trees as to blow the old leaves off, 
the noise from the planes was startling, and at night the glare from the 
planes lighted up the whole farm. The noise made it necessary for the 
Causbys to give up their chicken business because as many as six to 
ten of their chickens were killed in one day by flying into the walls from 
fright. The total number of chickens lost was about 150. Production 
also fell off, and the result was the complete destruction of the use of 
the property as a commercial chicken farm. The Causbys also claimed 
that they were deprived of their sleep because they were nervous and 
frightened by the low flights of the planes. While no accidents had oc- 
curred on the Causby property, there had been several accidents on 
adjacent land. 

The Causbys brought suit in the Court of Claims alleging that the 
United States had taken an easement over their property and that under 
the Fifth Amendment of the Federal Constitution this was a taking for 
public use without just compensation in violation of that Amendment. 
The Court of Claims agreed with this contention and entered a judg- 
ment of $2,000. On appeal the Supreme Court of the United States 
reversed the judgment because there was no finding as to the exact 
nature of the easement taken, but held that a servitude had been im- 
posed on the Causby land which entitled them to recovery on the theory 
stated. ‘The Court said in part: 


“It is ancient doctrine that at common law ownership of the 
land extended to the periphery of the universe—Cujus est solum 
ejus est usque ad coelum. But that doctrine has no place in the mod- 
ern world. The air is a public highway, as Congress has declared. 
Were that not true, every transcontinental flight would subject the 
operator to countless trespass suits. Common sense revolts at the 
idea. To recognize such private claims to the airspace would clog 
these highways, seriously interfere with their control and develop- 
ment in the public interest, and transfer into private ownership 
that to which only the public has a just claim.” 


The Court then stated that “the landowner owns at least as much of 
the space above the ground as he can occupy or use in connection with 





18 328 U.S. 256, 1946 USAvR 245 (1946) ; see comment by Negel, 14 JOURNAL 
OF AIR LAW AND COMMERCE 112 (1947). 
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the land.”” In making such a holding the court certainly evolved a new 
concept of property in air space which gives landowners a new remedy 
for injuries suffered in this field. The property concept is the chief 
significance of the case. The court summarized its opinion as follows: 


“The airplane is part of the modern environment of life, and 
the inconveniences which it causes are normally not compensable 
under the Fifth Amendment. The airspace, apart from the imme- 
diate reaches above the land, is part of the public domain. We need 
not determine at this time what those precise limits are. Flights 
over private land are not a taking, unless they are so low and so 
frequent as to be a direct and immediate interference with the en- 
joyment and use of the land. We need not speculate on that phase of 
the present case. For the findings of the Court of Claims plainly 
establish that there was a diminution in value of the property and 
that the frequent, low-level flights were the direct and immediate 
cause. We agree with the Court of Claims that a servitude has been 
imposed upon the land.” 


The Federal Government was not subject to suit in tort at the time 
this case arose !® so it was necessary to work out this property taking 
concept to give the landowner a remedy. The other cases in this field 
have concerned themselves with whether the injury to an adjacent land- 
owner is or was a nuisance or a trespass and whether the injury is of such 
a character as to warrant the granting of an injunction or monetary 
damages or both. 2° The importance of the trespass and nuisance doc- 
trines is that in case of a trespass an injunction and nominal damages 
may be granted even though a flight through the air space over par- 
ticular land did no damage, while in a nuisance case an injunction and 
damages may be granted only where there is proof of actual damage.*! 
With the exception of the Supreme Judicial Court of Massachusetts ** 
and lower courts in Delaware, ?* Pennsylvania 74 and Nebraska, * all the 
courts in passing upon cases in this field have rejected the trespass theory 
and adopted the nuisance theory. With the above quoted statement by 
the Supreme Court that “common sense revolts at the idea” of “count- 
less trespass suits” it is to be hoped that the trespass theory will die a 
well deserved death. The Courts which had considered whether low 
flights over property adjacent to airports could create a prescriptive 
right or easement prior to the Causby case had held that such flights 
could not create such rights. 7° 

Five theories of air space rights had been advanced in the cases de- 
cided prior to the Causby case. These theories are: 27 





19 Federal Tort Claims Act, 60 Stat. 482, 28 USCA § 921 (Supp. 1946), ap- 
proved August 2, 1946 allows suits in tort against the Federal Government. 

20 See RHYNE, supra, note 4, pages 82-163. 

21 Hunter, supra, note 12, at page 549. 

22 Smith v. New England Aircraft Co., 270 Mass. 511, 170 N.E. 385, 1930 
USAvR 1 (1930), and Burnham v. Beverly Airways Inc., 811 Mass. 628, 42 N.E. 
USAvR 39 (Ct. Q. Sess. Jeff. Ct., Pa., 1922). . 

1942). Vanderslice v. Shawn, 27 A. (2d) 87, 1942 USAvR 11 (Del. Ct. Chan., 
24 Commonwealth v. Nevin and Smith, 2 Pa. Dist. and C. Ct. Rep. 241, 1928 
USAvR 39 (Ct. Q. Sess. Jeff. Ct., Pa, 1922). 

25 Glatt v. Page, unreported officially (Third Judicial Dist., Docket 93-115, 
8th Dist. Ct. Neb., 1928). 

26 RHYNE, supra, note 4, page 107 et seq. 

°7 RHYNE, ibid., pages 154-162. 
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(1) the landowner owns all the air space above his property with- 
out limit in extent; 

(2) the landowner owns the air space above his property to an un- 
limited extent subject to an “easement” or “privilege” of flight 
in the public; 

(3) the landowner owns the air space up to such height as is fixed 
by statute, with flights under that height “trespasses” ; 

(4) the landowner owns the air space up as far as it is possible for 
him to take effective possession but beyond the “possible ef- 
fective possession zone” there is no ownership in air space; and 

(5) the landowner owns only the air space he actually occupies and 
and can only object to such use of the air space over his 
property as does actual damage. 


No court has held that the first theory applies in the aviation field. 
The Uniform State Law for Aeronautics *%, which is in force in 22 states, 
and the American Law Institute’s Restatement of the Law of Torts”, 
follow the second theory with only the Delaware Court decision *° sup- 
porting it. Since it is based on the discredited ad coelum maxim this 
theory stands condemned by a, vast majority of the court decisions in this 
field. The third theory is followed by the Supreme Judicial Court of 
Massachusetts ** and, by a lower court in Minnesota, ** but such statutory 
flight limitations are in fact safety regulations rather than property rules, 
so such decisions are unsound in principle. The fourth theory, i.e. own- 
ership of a “‘possible effective possession zone” has received approval by 
the courts of Georgia, ** the Sixth Circuit Court of Appeals of the 
United States, ** and indirectly by the Supreme Judicial Court of Mas- 
sachusetts. **> The difficulty with this theory is that it would seem to 
authorize recovery of nominal damages and the securing of an injunc- 
tion where no actual damage is done, although the courts adopting it 
to date have not decreed such a result. The fifth or “actual use’ theory 
has been adopted by the United States Circuit Court of Appeals for the 
Tenth Circuit in the Hinman * case and by the Supreme Court of the 
United States in the Causby case. ** The Supreme Court cited the Hin- 
man case in holding that “‘the landowner owns at least as much air space 
as he can occupy or use in connection with the land.” The Supreme 
Court uses the word “can” in the sense of present use, thus getting 
away from the “possible effective possession zone”’ theory. *° 

Since the Causby decision was handed down by the Supreme Court 
on May 27, 1947, two decisions enjoining the construction of proposed 
private airports have been reported. In both cases suits for injunctions 
were brought by adjacent landowners against the owner and operator 





289 Uniform Laws Annotated 17 (1923). 

29 Section 194. 

30 Vanderslice v. Shawn, supra, note 23. 

31 See cases cited supra, note 22. 

32 Johnson v. Curtiss Northwest Airplane Co., 1928 USAvR 42 (Dist. Ct. 
Ramsey Co., Minn., 1923). 

33 Delta Air Corp. v. Kersey, supra, note 10, and Thrasher v. City of Atlanta, 
178 Ga. 514, 173 S.E. 817, 1934 USAvR 166 (1934). 

34 Swetland v. Curtiss Airports Corp., supra, note 17. 

35 See cases cited supra note 22. 

36 Hinman v. Pacific Air Transport Corp., 84 F. (2d) 755, 1986 USAvR 1 
(C.C.A. 9th 1986), cert. den. 300 U.S. 654, 1987 USAvR 173 (1987). 

37 United States v. Causby et ux, supra, note 18. 

38 See Noel, supra, note 11 at page 573. 
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of the proposed airports. In Antonik v. Chamberlain, * the Ohio Court 
of Common Pleas, Summit County, on December 7, 1946, restrained the 
development of a privately-owned airport near Akron, Ohio, on the 
ground that it would materially impair the value of adjacent property, 
substantially interfere with the use of that property and commit re- 
peated and continuing acts of trespass and nuisance and constitute a 
continuing nuisance. In Crew v. Gallagher, * the Pennsylvania Court of 
Common Pleas, Chester County, on December 23, 1946, on similar facts, 
rendered a similar decision based on the finding that an airport near 
Philadelphia would constitute a private nuisance. These two recent 
cases amply demonstrate that this field will be a most active area of 
litigation for many years as the respective rights of landowners and 
airport operators are adjudicated by the courts. 


AIRPORT ZONING 

The protection of airport approaches from hazards to air naviga- 
tion presents one of the most important of current airport legal prob- 
lems. This problem arises out of the fact that while a city or county 
may purchase hundreds of acres for an airport, an obstruction in the ap- 
proach to one of the airport’s runways can render the entire project 
worthless, resulting in the loss of the millions of dollars which a modern 
airport costs. Under existing C.A.A. regulations, aerial approaches ex- 
tending at least two miles from the ends of all airport runways are 
required for all of the larger airports. *t A 30-to-1 descent or approach 
glide angle is required, or, in the case of instrument landing, a descent 
glide angle at a rate of 40-to-1. This means that in the case of most 
airports there can be no structure, tree or other object within two miles 
of the ends of the runways of the airport which is higher than 1/30th 
or 1/40th of its distance from the end of the runway. 

To meet this problem the idea of zoning the area surrounding air- 
ports so as to limit the height of obstructions has been advocated in a 
model state statute drafted and sponsored by the National Institute 
of Municipal Law Officers and the Civil Aeronautics Administration. 
This model statute or a statute of similar provisions has now been 
adopted by 35 states and by Alaska, Hawaii and Puerto Rico. #? Under 
this model act cities and counties may adopt airport zoning ordinances 
restricting the height of buildings, structures or objects of natural 
growth (like trees) in the approach zones of airports which are “utilized 
in the interest of the public.” 

It is sincerely believed that this idea of airport zoning offers a rea- 
sonable solution to this very difficult problem. For example, Wichita 
recently purchased land outside its corporate limits for a new airport 
because its existing airport was not fully usable due to obstructions to 
certain of its runways. Almost immediately the land surrounding the 





39 235 C.C.H. § 2310. 

40 235 C.C.H. § 2311. 

41 Hunter, supra, note 12 at page 540. 

42 State Airport Zoning Legislation, January, 1947—release of the Office 
of Airports, C.A.A., Department of Commerce. 
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new airport location was selling for high prices and plans were being 
made to erect many-storied hotels and other structures which would 
have rendered that site worthless as an airport. Under these circum- 
stances an airport zoning statute and airport zoning ordinance are the 
only solution. 

One thing to emphasize about airport zoning is that it is not de- 
signed to operate retroactively so as to require the taking down of exist- 
ing structures. It operates only in the future, and so long as it merely 
reasonably restricts the height of property surrounding an airport it is 
believed that the basic legal principles of police power zoning will sus- 
tain its validity. ** In the two reported cases on the validity of airport 
zoning regulations the regulations were, however, held invalid. In 
Newark an airport zoning ordinance was held invalid because there was 
no state enabling statute authorizing the city to adopt such an ordi- 
nance. *# This defect is now being cured by adoption of proper enabling 
legislation. In Baltimore a state statute was held unconstitutional be- 
cause it was so drafted as to limit structures immediately adjacent to the 
Baltimore airport to a height of not more than five feet. The court 
held this limitation was unreasonable. * 

In a Federal District Court in Louisiana the Federal Government 
sought to condemn an easement ranging at from 25 to 40 feet above 
certain land adjacent to a local airport. —The condemnation jury re- 
turned a verdict that the easement was worth “no dollars” because of 
the existence of an airport zoning ordinance prohibiting the erection or 
maintenance of structures in excess of 25 feet in height on the particular 
property. The court rendered an opinion upholding this verdict and 
thus indirectly upheld the validity of the airport zoning ordinance. * 
In Massachusetts, by way of dictum, the Supreme Judicial Court of that 
state held that the airport zoning act ‘“‘contains adequate provisions 
for securing and regulating the approaches to public airports.” 4 

Extensive consideration of the various legal problems involved in 
airport zoning is not possible in this limited paper. The zoning cases 
establish quite clearly the legal principle that private property rights 
are relative rather than absolute, and that police power regulation may 
go so far as to interfere with existing and established uses of private 
property without compensation. *® These cases also hold that there is 
a point beyond which “regulation” becomes ‘“‘confiscation’’, so valid air- 
port zoning regulations must stay within the scope of police power regu- 
lation or they will be declared unconstitutional. Where to draw the line 
is the important question. 





43 Hunter, supra, note 12, page 552 et seq.; RHYNE, supra, note 4, page 177 
et seq.; Noel, supra, note 11, at page 15 et seq. 

44 Yara Engineering Corp. v. City of Newark, 40 A. (2d) 559, 1945 USAvR 
117 (N.J. Sup. Ct. 1945). 

45 Mutual Chemical Co. v. Mayor and City Council of Baltimore, 19389 USAvR 
11 (Circuit Ct. Baltimore, 1939). 
ne 19a v. 357.25 Acres of Land, 55 F. Supp. 461, 1944 USAvR 36 (W.D. 

47 Burnham v. Beverly Airways Inc., supra, note 22. 

48 RHYNE, supra, note 4 at page 177 et seq. 
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In addition to the general principles enunciated by the courts in 
zoning cases there is present in airport zoning the safety idea, which, 
standing alone, without the use of the community benefit principle 
which supports general zoning, might be a sufficient legal basis for some 
courts in upholding airport zoning. The large stake of all the people 
in the community in aviation and the physical danger to those using the 
airport from obstructions are certainly factors that should weigh heavily 
in support of airport zoning. 


DAMAGE CLaims AGAINST AIRPORT OWNERS AND OPERATORS 

With respect to damage claims against airport owners and operators, 
the general rule is that the operator and his employees must exercise 
ordinary care as to persons and property on the airport or respond in 
damages for all injury resulting from lack of such care. As in most 
other instances, attempts to define ordinary care in the operation of 
an airport are not very useful because the definition of “ordinary care” 
depends upon the facts of each particular case. While the operator of 
the airport must exercise ordinary care, so also must the person using 
the airport. Following the usual rule of law, recovery against the negli- 
gent operator is barred where the negligence of the person injured con- 
tributes in some way to the injury. 

An analysis of cases wherein the airport operator has been held liable 
to an injured party indicates that the injury occurred through one or 
more of the following acts of negligence on the part of the operator: 
First, the negligent operation of the airport by the operator himself, or 
his employee acting in the scope of his employment, as in the California 
case of Coleman v. City of Oakland, * decided in 1930, where the City 
was held liable for damages caused by the negligent operation of a city 
truck being used to improve the airport; Second, failure to anticipate 
and avoid a foreseeable risk or danger as in Peavey v. City of Miami,® 
where the city was held liable for personal injuries to an aviator, and for 
damages to an airplane, resulting from a collision between the airplane 
and road machinery left on a runway without proper warning or signals; 
Third, failure to discharge a non-delegable duty to keep the premises 
free from dangerous conditions, as in the English case of Imperial Aitr- 
ways v. National Flying Services, ™ where the airport operator was held 
liable for failing to remedy a situation which allowed an airplane to 
crash through a covering over a concealed stream which ran through 
the airport; Fourth, failure to properly discharge the duties of a bailee 
in caring for a plane stored in the custody of the airport, as in the Min- 
nesota case of Zanker v. Cedar Flying Service, ** where a negligent bailee 
was held liable for failure to stake an airplane subsequently destroyed 
in a windstorm. 

On the other hand, cases have indicated that the airport owner will 
not be liable under the following conditions: First, when the airport 





4964 Cal. App. 73, 295 P. 59, 1981 USAvR 61 (1930). 
50146 Fla. 629, 1 So. (2d) 614, 1941 USAvR 28 (1941). 

51 1933 USAvR 50 (K. B. Div., June 16, 1932). 

52214 Minn. 242, 7 N.W. (2d) 775, 1943 USAvR 51 (1943). 
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is operated by an independent contractor-lessee and the owner being 
sued was not personally negligent as in the case of Christopher v. City of 
El Paso, ** where the city was held not liable to a spectator at an air show 
at the municipal airport, as the city had leased the airport to a private 
operator and no negligence on the part of the city was proved; Second, 
when the injured party was contributorily negligent. This is well illus- 
trated by the Wisconsin case of Davies v. Oshkosh Airport, Inc., ** where 
the plaintiff's airplane was returning to an airport on the evening of 
July 10, 1928, and approached the field from the northwest, in a north- 
west wind. The plane skirted the west side of the field, circled the 
south end, and then approached the field from the southeast. In land- 
ing, the plaintiff's pilot was blinded by the sun and the plane struck a 
hayrack which was negligently left on the runway. The plaintiff sued 
for resulting damages to his plane. In the trial court the jury found 
for the plaintiff. On appeal the Supreme Court reversed the judgment, 
holding that the pilot was negligent as a matter of law if he voluntarily 
attempted to land at a time when he was unable, because his vision was 
obscured, to see the hayrake. 

A somewhat similar factual situation was presented in the New 
York case of Read v. New York City Airport, Inc., *° where an airplane 
which was taxiing down the runway collided with a truck that had been 
negligently left on the runway by the airport operator. There, too, the 
court found that the pilot had not exercised reasonable care to see that 
the course he was pursuing was not dangerous and recovery for dam- 
age to the plane was denied. 

Finally, the airport operator has escaped liability where, the operator 
being a city or other public body, courts have classified such operation 
as a governmental, as opposed to a proprietary, function. A majority of 
courts which have ruled on this classification have held the operation 
of an airport by a city to be a proprietary function, and thus subject 
to the same liabilities as a private operator. °° Wisconsin is among those 
jurisdictions wherein no cases have determined this question. 





5398 S.W. (2d) 394, 1987 USAvR 153, (Tex. Civ. App. 1936). 

54214 Wisc. 236, 252 N.W. 602, 1984 USAvR 122 (19384). 

55 259 N. Y. S. 245, 1988 USAvR 31 (Mun. Ct. of N. Y. C., 1982). 

56 Cases holding that in the operation of an airport cities are engaged in a 
proprietary function: Peavy v. City of Miami, cited supra, note 52; Christopher 
v. City of El Paso, cited supra, note 53; Pignet v. City of Santa Monica, 29 Cal. 
App. (2d) 286, 84 P. (2d) 166, 1939 USAvR 28 (1938) ; Coleman v. City of Oak- 
land, cited supra, note 49; Mollencop v. City of Salem, 139 Ore. 137, 8 P. (2d) 
783, 1982 USAvR 22 (1932); City of Blackwell v. Lee, 178 Okla. 338, 62 P. (2d) 
1219, 19837 USAvR 180 (1936) ; Godfrey v. City of Flint, 284 Mich. 291, 279 N.W. 
516, 1988 USAvR 33 (1938); City of Mobile v. Lartigue, 23 Ala. App. 479, 127 
So. 257, 19830 USAvR 50 (19380). 

Cases holding cities operating an airport are engaged in a governmental 
function: Abbott v. City of Des Moines, 230 Iowa 494, 298 N.W. 649, 188 A.L.R. 
120, 1941 USAvR 39 (1941); Mayor, etc., City of Savannah v. Lyons, 54 Ga. App. 
661, 189 S.E. 63, 19837 USAvR 47 (1936); Stocker v. City of Nashville, 174 Tenn. 
483, 126 S.W. (2d) 339, 1989 USAvR 42 (1939). 
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S the title of this talk indicates, the helicopter requires numerous 
changes in aviation law. By “aviation law’, I mean, for the most 
part, statute law—Federal, state, and municipal—including rules and 
regulations made pursuant thereto by administrative agencies. A large 
body of aviation law has been developed over the past 30 years. It has 
been enacted for the purpose of regulating the conventional fixed-wing 
type of aircraft. Now comes the helicopter which finds, at the very be- 
ginning of its development, that it is subject to all of this body of avia- 
tion law although such law was designed for a different vehicle. 


Before it can be understood why changes are required in aviation 
law to fit the helicopter, it is essential to understand how the helicopter 
operates in contrast to the ordinary airplane we have come to know, 
and to have an appreciation of its potential usefulness to the public, and 
of the extent to which it may become a transportation vehicle widely- 
owned by the average man. Accordingly, I shall proceed by first describ- 
ing some of the more significant and distinguishing characteristics of the 
helicopter and its place in our economy and will refer to some of the 
changes in aviation law which the helicopter would seem to require in 
order to permit it to perform its natural functions. 


When the age-old desire to shake off the earth and fly entered the 
Twentieth Century with perennial hope, it found success—but success 
with limitations. Flight in the fixed-wing type airplane, requiring 
lateral movement for support in the air, brought speed; and is bringing 
in a new epoch in military, political, economic, and social concepts. But 
during the first half of the century it had not yet reached the common 
man extensively in his private uses. Now the helicopter comes along at 
a comparatively late date with only moderate speeds of from 80 tq 100 
miles per hour, but with a utility, with operational and safety character- 
istics, and with mass production possibilities which give it the promise 
of the fulfillment of that age-old desire to fly which the millions of 
individual world citizens have had. This is for them. It is for them 
soon. 
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In the light of the very considerable advance in the art of flight and 
the science of aeronautics, it is surprising that the helicopter with its 
wide range of useful possibilities was not developed earlier. Of course, 
many attempts to do so are recorded in the history of aviation. It is well 
known that the famous Leonardo de Vinci pioneered the art of flight 
on paper. It is interesting to note that one of his designs shows a 
machine consisting of a lifting screw driven about a vertical axis—a 
helicopter. 1 But the practical helicopter has only recently been created. 
When you hear anyone raising questions about the helicopter on the 
ground that it is complicated or costly, just bear in mind that we should 
give it a little time before judging it under standards calling for the 
perfect vehicle—as we had to give time for the perfection of nearly 
every other valuable discovery before it could be expected to achieve its 
maximum usefulness and acceptance. 

In order to understand the helicopter and its future utility, to 
recognize that it is sui generis, that is, in a class by itself and not an air- 
plane at all in the usual sense, and to appreciate the need for freeing the 
helicopter from certain laws, rules, and regulations intended for a quite 
different type of vehicle (that is, the fixed-wing airplane) , it is essen- 
tial to have in mind some of the facts about helicopter performance. 
What then are the distinguishing operational characteristics of the heli- 
copter which set it apart from all other kinds of aircraft and render un- 
necessary its conformity with many existing aviation laws, rules, and 
regulations? 

These distinguishing operational characteristics are almost as strik- 
ing as the art of flight itself was originally. The moving wing, that is, 
the power-driven rotor, has for the first time given flight a humming- 
bird omni-directional agility. I shall mention here the most outstanding 
only of the special facts concerning helicopter operation which, I be- 
lieve will show a compelling need for certain changes in aviation law. 

1. Vertical Ascent and Descent. The moving power-driven wing, or 
the rotor as it is called, is the remarkable achievement which has freed 
the helicopter from the limitation, applicable to all fixed-wing type 
airplanes, which requires that they must maintain a minimum for- 
ward speed (that is, in excess of the “stall speed”) in order to stay in the 
air. The helicopter can ascend and descend vertically or at any de- 
sired angle. It is more economical to ascend and descend at an angle 
although it is not in any sense required that the angle be comparable 
to that required for fixed-wing types. 

2. Hovering. The helicopter can hover in mid-air for an indefinite 
period. This again is made possible by the power-driven rotor. Never 
before has any air-craft been able to stay in the air without forward 
speed. 

3. Speed May be Anything from Zero to Maximum. The helicop- 
ter shares with the automobile the ability to travel at any speed from 
zero miles per hour to its maximum rate. It has no critical “stall 
speed” in the usual sense and can, therefore, slow down at will. 





1 See American Helicopter, Volume V, No. III, p. 18, February 1947. 
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4. Quick Stopping in Mid-Air. The helicopter can stop from a for- 
ward cruising speed in a very short distance. From a forward speed 
of approximately 70 or 80 miles per hour at sea level, types now in com- 
mercial use can, under emergency conditions, arrest their speed and ac- 
quire a hovering stationary position in less forward advance from the 
time the emergency stop is undertaken than would be required by an 
automobile operating at similar speeds. 

5. Adjustment to Traffic Conditions. The helicopter can fly side- 
wise, backwards or in any direction at adjustable speeds. This char- 
acteristic coupled with its ability to hover, to ascend or descend either 
vertically or at any angle, and to stop quickly, places in the hands of 
the helicopter pilot an ability to meet traffic conditions which probably 
exceeds that of an operator of any other known vehicle, including the 
automobile. As an automobile driver must slow down because of traffic 
conditions, or fog, or the conditions of the highway, so a helicopter 
pilot can adjust his speed or attain a hovering position in order to 
meet traffic or weather conditions or surface problems. 

6. Parking-Lot Landings. The helicopter can operate in and out 
of a space of very limited area. If necessary it can land in an area only 
a few times the diameter of its rotor, with or without power. 

7. Landing in Event of Power Failure. In the event of power fail- 
ure, the rotor automatically disengages from the engine and, pursuant 
to the principle called autorotation, continues to rotate in such a man- 
ner as to permit the helicopter to make a safe landing in a 
few feet of area. This is a complete revolution in the art of flight. Open 
lots and spaces, suitable for emergency helicopter power-off landings, 
can be found scattered throughout almost every town and city. Futher- 
more, the danger to persons and property on the ground is much less 
than in the case of fixed-wing crash landings. The damage resulting 
from such landings is, roughly speaking, “proportional to the kinetic 
energy.” The kinetic energy in turn varies directly as the square of 
the speed. A fixed-wing aircraft in trouble comes in for a crash landing 
at high forward speeds with large kinetic energy; whereas, a helicopter 
will come almost straight down at a comparatively slow speed with 
a relatively small amount of kinetic energy. 

8. Freedom from Runways and Conventional Traffic Patterns. The 
helicopter needs no runways, should never use them, should avoid entry 
into conventional air traffic patterns (should be permitted to fly under 
them in certain cases) , and should, so far as possible, stay below or out- 
side the line of flight of conventional aircraft. 

9. Noise. Unlike propellers, motors do not produce an offending 
noise. If the engines are effectively muffled (as they must be) , the heli- 
copter can pass through the air with the greatest of ease without offend- 
ing the nervous or agitating the fearful. 

Thus we see that the helicopter is not an airplane in the conven- 
tional sense. Generally speaking, its operational characteristics dis- 
tinguish it completely from all other vehicles, including airplanes, and 
establish it as a new and distinct type of vehicle. 
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One of the early uses of the helicopter will be to carry the mail 
between suburban areas and between them and central forwarding 
points in metropolitan communities. The Post Office Department has 
been a pioneer in this field as it was in the case of the airplane in the 
early days. ? The Post Office conducted experimental tests for the car- 
riage of mail by helicopters in Los Angeles, Chicago and New York. 
Los Angeles is the first of these areas where regular mail service by heli- 
copter has been authorized by a Civil Aeronautics Board certificate. * 
Under the law no one can carry mail by air without a certificate of 
public convenience and necessity issued by the CAB after a public 
hearing. * 

The possibilities for time savings in mail deliveries are very great. 
W. H. Ackerman, postal inspector, has traced two air mail letters across 
the country, one using helicopter service at both ends, and the other 
going by the present method. He finds the elapsed time between mail- 
ing and delivery to be 18% hours where the helicopter is used; and 37 
hours where it is not. This is merely illustrative of what can be done. 

Next, extensive uses for helicopters in commercial operations will, 
in all probability, develop before there is a widespread private owner- 
ship of these vehicles. I will list a few of the uses in which interest has 
already developed. Rescue work, particularly at sea and in inaccessible 
places; crop dusting, including orchard spraying and dusting; suburban 
delivery; pipe line inspection 5; mineral survey; hauling chicle out of 
the jungle in Central America; exploration of natural resources in un- 
developed areas; forest fire patrol; timber appraisal; aerial photography; 
traffc control; coast patrol; ship-to-shore operations; lighthouse supply; 
air express delivery; cattle supervision and animal census; wire laying; 
and so on. 

One category of use deserving special mention is too broad to be 
developed here. It relates to the military application of this marvelous 
invention. You can see at a glance that in military rescue work, emer- 
gency delivery work, artillery spotting, reconnaissance, and the like, the 
helicopter offers many possibilities to the military services. 

Beyond the experimental uses for mail and specialized commercial 
uses will come taxi, commuting, and regular local common carrier serv- 
ice. And somewhere along the line the average man will claim the 
helicopter as his own, somewhat as he claimed the automobile. It is only 
a question of when—not if. And when that time arrives, helicopters will 
be counted in very large numbers. 

In view of this predicted future wide use, one naturally asks about 
the subject of nuisance legislation. Nuisance and safety regulation 





2 See, “An Air Minded Government’s Contribution to Civil Aviation,” by L. 
Welch Pogue, before the Fourth Annual Meeting of the Southwest Aviation Con- 
ference, Wichita, Kansas, April 25, 1941; reprinted in The Technology Review, 
November 1941. 

3 Los Angeles Helicopter Case, 8 C.A.B.—(Docket 896, et al., order E584-6, 
May 20, 1947). 

4 Civil Aeronautics Act of 1938, as amended, section 401. 

5 In one case a helicopter did in one hour what normally would have required 
15 men 5 hours to do, or a total of 75 man hours. 
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should not be confused. All sorts of weird results and impossible tangles 
in jurisdiction can and will follow if nuisance regulation masquerades 
under the name of safety. 

Nuisance regulation, whether in the form of statutes, regulations, or 
ordinances, made under the police power of the states may, but I believe 
need not, develop into anything of importance in the regulation of heli- 
copters. Intelligent, aggressive self-policing by this new helicopter in- 
dustry can avoid a mass of nuisance regulation which, if enacted, could 
smother the use and development of this very promising vehicle for 
many years. One of the problems is engine noise. As I have indicated, 
the rotor is not a noise problem as is the propeller in the conventional- 
type airplane. The engine exhaust can be, and I believe is being, suc- 
cessfully muffled. Other possible nuisance problems can be eliminated 
by conservative flying, respect for the sensibilities of others both on the 
ground and in the air, and careful preparation and selection of landing 
areas so as to avoid unnecessary dust and rotor air wash. Fortunately, 
good progress is being made in the direction of effective self-policing. 
Manufacturers are alert to the problem and are not only insisting on 
thorough careful training of pilots but are prepared to cooperate in a 
program of indoctrination of both operators and pilots to the end that 
each operator and pilot should realize that he is representing an import- 
ant new industry when he operates his helicopter and that he should 
conduct himself at all times and under all circumstances in such a man- 
ner as to avoid endangering its future promising growth and develop- 
ment. In summary, nuisance legislation need not develop if proper ac- 
tion is taken by those having control of the causes of this problem. 

One of the places where change is required is'in those provisions of 
aviation law relating to airports, their establishment and operation. If 
helicopters do not use landing runways and if they stay out of the traffic 
patterns of conventional fixed-wing types (as they should do) , where 
are they to land? They should be permitted the maximum freedom con- 
sistent with safety in the establishment of helicopter landing areas. Ob- 
viously the helicopter should be permitted to land and take-off freely 
in the country and in the thinly settled districts. If an owner of prop- 
erty wants to permit his helicopter-driving friend to visit him, there 
should be no law against it, if the operation conforms to all safety rules, 
any more than there is against your neighbor visiting you by auto- 
mobile. Of course, I am assuming that the engines will be muffled, as 
are automobile engines, with comparable results. The same freedom 
should exist with respect to the individual helicopter owner who desires 
to base his vehicle at home. 

But what about a helicopter landing and take-off area used for regu- 
larly scheduled operations or by the miscellaneous public? Several types 
of landing areas for these purposes will probably be established if suff- 
cient latitude is accorded by government authorities. Among these 
types will be: 

1. Privately owned and serviced landing areas open to one or more 

of the following: 
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(a) helicopter common carriers of mail, persons, or property; 

(b) the public generally; 

(c) individual helicopter owners who have contracted for the 
landing privilege; 

Governmentally owned, and either publicly or privately serviced, 

landing areas open to the public; 

Governmentally owned areas open to use by a helicopter service 

operated for the Government, such as a helicopter service for the 

Post Office Department landing in the government-owned lot 

near Post Office buildings or on Post Office rooftops. 

Petroleum companies should be very much interested in helicopter 
landing areas because of the fueling and servicing possibilities. This 
offers promise of having these facilities operated on a strictly business 
basis with all of the accompanying benefits resulting from competition. 
This one possibility might well lead toward placing a minimum amount 
of emphasis on the need for the municipality to provide them. 

It is, of course, clear that zoning laws might prevent the development 
in a zoned area of a busy helicopter mart ( like a garage) , servicing and 
storing helicopters. This type of zoning ordinance is a well known de- 
vice to preserve the character of the neighborhood. But beyond this 
point, it is submitted that the best interest of communities (large and 
small) do not require licensing by any governmental agency, Federal, 
state, or municipal, but only that all rules for safe operation be observed 
scrupulously at all times. If this is to be the result, it is obvious that 
numerous existing Federal regulations, and state and municipal laws 
and ordinances should be adjusted to permit the free establishment of 
such helicopter landing areas. 

This brings us to the major field of laws, ordinances, rules, and regu- 
lations relating to safety where certain changes in aviation law are 
essential. Take, for example, the requirement that an aircraft cannot 
fly contact unless it has at least one-mile visibility. This is required for 
fixed-wing high speed aircraft in order to avoid the hazard of collision. 
With the helicopter which can slow down to any desired rate of speed or, 
if necessary, “‘stand still” in the air, that is, hover, it is clear that there 
is a strong case for permitting helicopters to fly at less than one-mile visi- 
bility. This, of course, assumes that the helicopters in so travelling are 
required to be outside of airport control zones and in a layer of air 
constituting the first 700 feet above the ground which is not occupied 
by fixed-wing aircraft operating on instruments. 

Another provision requiring a change is the one providing that ex- 
cept when necessary for landing or taking-off aircraft shall be flown 
over congested areas of cities, towns or settlements at altitudes sufficient 
to permit emergency landing outside such areas and in no case less 
than 1,000 feet above such areas. A proposed amendment to this pro- 
vision currently under favorable consideration would require this 
altitude to be 1,000 feet above the highest obstacle within a radius of 
2,000 feet from the aircraft. This 1,000-foot altitude rule is required 
for fixed-wing aircraft in order to avoid the hazard of collision with 
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structures on the ground or of having insufficient altitude in the 
event of power failure to glide to a place where an emergency land- 
ing can be made without undue hazard to persons and property in 
the congested area. With the ability of the helicopter to land in very 
small areas, to hover, to proceed at a reduced speed, to stop quickly in 
mid-air and thus to adjust itself to any traffic or other conditions, and 
with the desirability of helicopters staying below the flight path of fixed- 
wing aircraft, it seems clear that so far as safety is concerned, a change 
in aviation law is indicated here so as to eliminate this requirement 
which is unnecessary insofar as helicopters are concerned. 

In the field of safety regulation it is probable that we must evolve 
new techniques in the daily operation of our Federal-state-municipal 
system. Since 1789 our experiment in making the Federal-state rela- 
tionship work has called for adjustments here and there to meet new 
factual conditions—all, however, in harmony with the farsighted, funda- 
mentally sound concept of this dual form of government. Thanks to 
the rapid discovery and growth of new forms of communication and 
transportation, the basic problem of making the Federal-state rela- 
tionship work would probably be easier today (if it were to be tried for 
the first time now) than it was originally. But we still have adaptations 
to work out; and the regulation of the helicopter is one of them. 

Briefly stated, the intelligent regulation of the helicopter calls for 
a new, high level of cooperation in rule-making between the Federal, 
state, and municipal authorities—all three. 

Admittedly some safety regulations applicable to helicopters will be 
required. As a long-range matter, who should make them? Clearly, the 
Federal Government, in the interest of the safety of interstate air com- 
merce, will continue to regulate helicopter flights in the designated air- 
ways and otherwise as necessary. This is because theoretically anyone 
in the air is potentially a hazard to interstate flight. He actually be- 
comes such in case he is in interstate flight or does not stay clear of in- 
terstate flights or gets lost or is careless. It has been held that under 
existing law the Federal Government has power to provide that no 
person shall pilot a civil aircraft in the United States without valid 
Federal pilot and airworthiness certificates. © 

It is well recognized that in a field where the Federal Government 
has the proper constitutional authority and the proper enabling Federal 
legislation, its duly promulgated regulations are controlling and take 
precedence over inconsistent state, and local laws and regulations. It is, of 
course, entirely possible to have valid state and local safety laws and reg- 
ulations which are not inconsistent with the Federal regulations. These 
state and local laws and regulations are based upon the so-called police 
power of the states. Because of the fact that the helicopter is a slow- 
flying, low-flying, essentially short-range vehicle, it may well be held 
that it falls within the police power referred to. Let us suppose that is 
the case and that we have many differing state laws and many more 


6 United States v. Drumm, 50 F. Supp. 451 (D.C. Nev. 1944). 
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differing municipal ordinances which, while not inconsistent with the 
Federal regulations, have to be observed by all helicopter operators. 

In such a state of affairs, the first problem is to face the fact that 
when a multitude of local regulations are made by many different 
people, none of whom are experienced in helicopter operation or famil- 
iar with its operating characteristics, the results are certainly going to 
be little less than chaotic. In the second place, a much more serious 
concern will be that a helicopter pilot contemplating a trip across the 
country on which he will be visiting several states and many munici- 
palities, will have the almost impossible task of reading all the varying 
state and municipal laws, rules and regulations before he starts his 
trip; but he can’t read them without first obtaining them. Does he write 
to each separate state and each separate municipality and wait for a 
reply? When does he know that he has the most recent amendments or 
ordinances and laws? Or is he obliged to subscribe to some very expen- 
sive loose-leaf service and read in as many different places as he intends 
to visit the separate rules and regulations applicable in that particular 
area? In any event, if each of these jurisdictions is to make its own in- 
dependent regulations, the helicopter pilot must remember which or- 
dinance, law or regulation applies to each particular town when he 
arrives there. ‘The impossibility of keeping a mass of differing informa- 
tion clearly in mind is obvious. With the best of intentions, it would 
take something more than a Philadelphia lawyer to master such an as- 
signment. Without further illustration, it can be seen that chaos will 
develop unless some means can be devised to provide the helicopter 
pilot with the means of learning his rules and regulations from one 
source, in the most simplified manner and with a minimum of dupli- 
cation. 


Theoretically, it would seem that country-wide helicopter rules de- 
signed primarily for the protection of interstate commerce flights of 
all types of aircraft, supplemented by any necessary state and local rules 
designed to meet special local conditions, should all be made around a 
common council table with Federal, state, and local authorities, all rep- 
resented and under arrangements which would make available at one 
source all of the regulations needed. Although our constitutional gov- 
ernmental organization may not entirely meet this theoretical need, it 
is believed that substantially the same results can be obtained through 
cooperation between the Federal Government and the states and munic- 
ipalities. 7 This, however, not only requires cooperation between the 
Federal Government on the one hand and the states and municipalities 
on the other, but it also requires cooperation between the states and 
the municipalities. 





7In this connection, Section 205(b) of the Civil Aeronautics Act of 1938 
provides: “The Authority is empowered to confer with or to hold joint hearings 
with any State aeronautical agency, or other State agency, in connection with any 
matter arising under this Act, and to avail itself of the cooperation, services, 
records, and facilities of such State agencies as fully as may be practicable in the 
administration and enforcement of this Act.” The word “Authority” includes both 
the Civil Aeronautics Board and the Administrator of Civil Aeronautics. 
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Take, for example, the development of a standard helicopter traffic 
pattern for operations within municipalities. The laws, ordinances, 
rules, and regulations establishing them and providing for their en- 
forcement would be extremely complex if completely different traffic 
patterns and theories of traffic distribution were adopted for different 
municipalities. As much uniformity as possible becomes essential here 
if a helicopter pilot travelling from one city to another is to stay out of 
the traffic jail. Shall the helicopter traffic go in a clockwise or counter- 
clockwise direction around some central marker in the municipality? 
Shall the cardinal directions of the compass be used as major helicopter 
traffic one-way streets? Shall the municipality be zoned so that out-of- 
town helicopter trafic coming to or departing from the center of the 
city should come in or go out at a higher altitude than that destined to 
or coming from a more outlying zone? A new level for Federal-state- 
municipal cooperation is required to develop satisfactorily the laws, or- 
dinances, rules, and regulations which will control this important 
problem. 

Numerous changes are required in aviation law for the helicopter. 
The Federal Government, states, communities, and the people would 
be acting in their own self-interest if they would subscribe to the 
following program: 

Regard the helicopter as a distinct type of vehicle and let it be 

subject to Federal safety regulations only to the extent and in the 

manner required by its operating characteristics. 

In order to permit the helicopter to serve to the full extent of 

its usefulness, be prepared to modify state and municipal laws, 

ordinances, rules and regulations as necessary to permit the heli- 

copter the freedom which its safe operating characteristics will 

permit. 

Avoid the enactment of nuisance laws under the mask of safety. 

Permit helicopter landing areas to be established freely under 

our competitive system, subject to full observance of all safety 
. laws and, in the case of landing areas open to the public or 

regularly scheduled operations, to zoning restrictions enacted 

for the purpose of preserving the character of the neighborhood; 

and modify existing laws as necessary to permit the foregoing to 

be done. 

Develop a new, high level of cooperation between Federal-state- 

municipal regulatory authorities in working out safety regu- 

lations so that: 

a. the views of all can be developed in a public record; 

b. uniform regulatory measures can be achieved; 

c. the regulations a pilot needs to know can be reduced to a sim- 

plified minimum obtainable all in one place. 
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jj; is nothing so discouragingly startling as to put in twelve to 
sixteen hours a day, on the responsibilities of the job of state avia- 
tion director, and then be asked the question: ‘What does a state avia- 
tion director do?’’ Especially is this true in states where the state 
aviation director has been tussling with aviation problems for ten to 
twenty years. 

Today, state aviation is fully developed, with duties and responsibili- 
ties clearly defined and conscientiously executed. State aviation 
directors are still laboring long hours; the satisfaction of doing a good 
job and contributing to the record of accomplishments keeps them go- 
ing, despite meager recognition. 

Without attempting to make a full and complete statement of their 
activities, the following discussion will consider the work of state avia- 
tion officials in connection with eight problems of present day urgency: 
(1) Federal airport program (2) Legislation (3) Enforcements and 
safety program (4) Aviation education and the G.I. Bill (5) Air- 
marking (6) Surplus airports (7) Economic regulation of air carriers 
in intrastate air commerce, and (8) International aviation and personal 
flying. 

FEDERAL AIRPORT PROGRAM 

Congress intended the Federal Airport Act ! to assist in the develop- 
ment of a nation-wide network of public airports, divided into two 
major categories, the smaller airports (Classes I, II, and III), and the 
large trunkline airports (Classes IV, V, and VI airports). The former 
classes of airports are located in the small communities; the latter classes 
of airports are located in the larger cities. The program looks good on 
paper, but a fact few people realize is that the average smaller com- 
munity does not have the funds to meet its 50% share of project costs. 
This is where the State enters the picture, through the state aviation 





-*There are at present 47 states represented in the National Association of 
State Aviation Officials; their Annual Reports are available for further detail. 
1 Federal Airport Act, 60 Stat. 170, 49 USCA § 1101 (Supp. 1946). 
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director, commission or board. Through the efforts of state aviation 
officials, sizeable appropriations of $1,000,000 or more for a first and 
second year’s program were made in the 1945 and 1946 sessions of 
some of the state legislatures, and numerous similar bills have been 
pending in various States during the 1947 sessions. The state aviation 
director presents the facts and figures for airport construction, the needs 
of the airports, the potential use of and financial return from these air- 
ports, correlating these factors into a state plan for airports, and coor- 
dinating the state plan with the nation-wide plan. The States, in a 
majority of cases, contribute a good proportion of a sponsor’s share in a 
project, and some States contribute the entire sponsor’s share. 

After the communities have secured their appropriations, the state 
director aids them in preparing their projects by furnishing them with 
engineering directives for plans and specifications, construction con- 
tracts, supervising the construction, and lastly by preparing the numer- 
ous federal forms and papers which the establishment of such projects 
requires. 

When the Rules and Regulations for this program were first pro- 
posed, their length, breadth and scope were of appalling proportions. ? 
The state aviation officials put all other work aside, went to the hearings 
on the Rules in Washington, * and presented vigorous protests against 
the unjust burden those Rules would put on the community-sponsors. 
As a result of these protests, * combined with those of other national 
organizations, the Rules were redrafted into a more workable form, 
although, even today, they require a vast amount of paper work. ® 

The revised Rules and Regulations, while appreciably shortened, 
are still subject to interpretation by the Washington CAA staff. These 
interpretations, however, appear to be predicated upon the same spirit 
and intent as are the original Rules, and allow very little amelioration 
of the strangling effect upon actual construction of airports. The 
C. A. A. staff maintains the same obtensibly unilateral attitude in re- 
gard to the Sponsor’s Assurance Agreement, ® other legal documents, 
and engineering specifications, despite the several provisos permitting 
deviation, with the approval of the Administrator, from the forms set 
up in the regulations. 

State aviation officials are still doing everything in their power to 
minimize the vitiating effect of conditions raised by those inter- 
pretations. 


LEGISLATION 


It is one of the functions and duties of a state aviation agency to 
introduce and support intelligent state aviation legislation, and to dis- 





2CAA Proposed Regulations, Part 550, 11 Fed. Reg. 9886 (Sept. 7, 1946); 
CAA Proposed Regulations, Parts 555 and 560, 11 Fed. Reg. 11219 (Oct. 2, 1946). 

3 Public Hearing on ee Federal-Aid Airport Program Rules, Oct. 28- 
Nov. 2, 1946, Washington, D. C. 

4 Statement of National Ass’n. of State Aviation Officials, Oct. 30, 1946. 

5 CAA Regulations, Part 550, 555, and 560, 12 Fed. Reg. 135 et seq. (Jan. 9, 


). 
6 Id. § 550.15. 
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courage proposals which will hinder or cripple flying, scheduled, com- 
mercial, or private. To achieve uniformity consistent with state consti- 
tutions, the state aviation officials proposed five pieces of general avia- 
tion legislation. They are the Aviation Commission or Department Act, 
the Airport Act, the Airport Zoning Act, the Channeling Act and the 
Airport Condemnation Amendment.’ In order to have agreement on 
principles, the majority of these acts were drafted with the cooperation 
of the C. A. A., the Department of Justice, the Commissioners on Uni- 
form State Laws and the Council of State Governments. They represent 
many months of concentrated effort by state aviation officials to bring 
about adequate and workable enabling legislation so that the growth of 
aviation generally could be stimulated. * Many states have introduced 
one or several of these Acts. 

This year in many state legislatures bills have been introduced to 
restrict aviation in many ways, such as prohibiting construction of air- 
ports near certain urban areas, prohibiting landings and take-offs from 
inland lakes, requiring flights at high altitudes over certain areas, etc. 
State aviation officials have done everything in their power to discourage 
the passing of such crippling legislation, and have spent many hours 
convincing legislative committees why such bills should be killed. In 
another category is a bill proposed for state economic regulation of 
intrastate air transportation drafted and endorsed by the National Asso- 
ciation of Railroad and Utilities Commissioners. * This is the Uniform 
State Air Commerce Bill, identified as the NARUC bill, and proposes 
to give jurisdiction to a state public utilities commission over air trans- 
portation within a state. The state aviation officials have been and are 
presently making a study of the question of whether or not a state 
should establish economic regulation of its intrastate air transportation, 
and if so, to what extent, and by whom; and until the study is com- 
pleted, they feel the NARUC bill should not be passed. 

To keep abreast of federal legislation introduced in Congress is an- 
other time-consuming duty. For a state aviation official’s responsibilities 
cover not only general development of aviation, but also private flying, 
non-scheduled, commercial activities, air cargo, aviation schools, the 
G. I. Flight Program, trans-border flights, airports and national avia- 
tion policies. Thus, whenever proposed federal legislation affects any 
of these or other aviation activities, statements are officially made by 
the state director at public and committee hearings, in Washington, and 
by other means, to prevent the burden of regulation from becoming 
unbearable. 

Another duty of the state aviation officials is to study the state and 
federal rules and regulations. State rules must promote safety and must 
comply with state constitutional prohibitions against incorporating fed- 





7 See SuGGESTED STATE LEGISLATION PROGRAM FOR 1947, Nov. 1, 1946, published 
by Council of State Governments. 
- we Activities of NASAO, 14 JoURNAL oF AIR LAW AND COMMERCE 
9 See, Special Report of Committee on Legislation, NARUC, 1944 (New Post 
Office Building, Washington, D. C.). 
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eral rules by reference. Federal regulations are examined with the pur- 
pose of suggesting changes in federal requirements as technological 
progress obviates strict regulation, and as experience gained through ob- 
servation of flight activities within the states indicates the needed 
changes. 

STATE ENFORCEMENT OF SAFETY REGULATIONS 

Laws and rules on the books must be enforced. In the years past 
state and federal officials have been handicapped by the lack of suffi- 
cient personnel to enforce their rulés and regulations. As a result, low 
flying, buzzing, acrobatics, and generally inconsiderate “‘smart’’ flying 
have brought about an avalanche of suits seeking injunctions against 
airports, an increase in air accidents and a strong resistance to aviation 
by the general public. Realizing its inability to cope with the problem 
of enforcement, due to the recent great increase in flying, the C.A.A. 
has asked the States to take over the job, and it is the state aviation 
official who has convinced his state agencies that the solution to the 
problem was coordination with the state police. 

A record of convictions should be made on the airman’s certificate 
which by C.A.R. he must carry on his person at all times when flying. 
Since this is a federal certificate, the States are not permitted to 
“tamper” with it in any manner. The time is practically at hand when 
the situation will require a state registration card for airmen upon 
which the State may record violations and convictions as is done with 
motor vehicles driver's licenses; otherwise, a repeating violator may pay 
his fine, and go into several other areas where he, alone, with his low, 
noisy, buzzing, and crazy flying, will do great harm to aviation. There is 
in this connection another problem for the state aviation officials to 
solve. 

AVIATION EDUCATION AND THE G. I. BILL 

The G. I. Bill, under which a veteran may take part or all of his 
educational entitlement in aviation, has been a great impetus to avia- 
tion education.. The Veterans Administration and state departments of 
public instruction have looked to state aviation officials to work out a 
suitable program, establish an adequate curriculum, supervise establish- 
ment of aviation schools by various institutions and operators, and en- 
force requirements for adequate facilities, instructors and equipment. 
This is no mean task, when such states as Michigan have over 216 ap- 
proved aviation schools, with a registered 1946 enrollment of about 
11,000 G. I.’s, and prospects of the 1947 enrollment going to about 
15,000 to 17,000 G.I.’s. It takes many weeks of full time effort to estab- 
lish a curriculum and a set of requirements. It also takes full time su- 
pervisory personnel for frequent inspections to maintain high stand- 
ards. As the G.I.’s taking such training will constitute the great pool of 
trained pilots for any national emergency, the state aviation officials 
take very seriously their responsibility in the G.I. pilot training pro- 
gram. 

The year 1947 will be a red letter year in the history of aviation edu- 
cation, for this year there is a true awakening of lea:!ing educators, all 
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over the country, and the beginnings of a movement to bring public 
instruction up to date, insofar as it is affected by the Air-age are ap- 
parent. Conferences between state educational agencies, the heads of 
teachers colleges, universities, and state aviation officials are resulting in 
summer courses this year to enable teachers to bring to their classes in 
the fall a program of relating academic subjects to the art and science of 
flight. At present this program is for the colleges and secondary schools, 
but gradually, the primary schools will be included. Mechanics courses 
and shop courses will have aircraft engines and structural parts for study 
projects, and ground school courses in meteorology, navigation and 
C.A.R.’s will be added as interest develops. State aviation officials have 
devoted months of effort to bring about this program, and further 
months of effort are facing them to make the aviation education pro- 
gram as successful as possible. 1° 


AIRMARKING 


It is remarkably easy for a person to get lost in the air. The solution 
is town or air marking, and an aerial map which spots certain points, 
cities, locations, physical landmarks, etc. In some states an early pro- 
gram of town marking, atop the tallest structure within an area, had 
been instituted by the state aviation agency, until there was a reasonably 
good network of “guide posts” for the aerial traveler. But during the 
War, all town markings were effaced for security reasons, and now must 
be replaced. This is another responsibility of state aviation officials. 
In many states appropriations for paint and labor are either non- 
existent, or inadequate. There is now a federal fund, on a matching 
basis, for air marking, but where there are no state or local funds to 
match, the federal funds cannot be secured. Thus the state aviation 
officials must use resourcefulness to devise ways and means of getting an 
air marking program under way. In Missouri, for instance, the state 
aviation director is furnishing paint to high school groups for air mark- 
ing projects; in other states, the aid of Aero Clubs, local Chambers of 
Commerce, civic groups, and other aviation groups, is enlisted for 
both funds and labor. It takes a good deal of time and persuasion to get 
results, but eventually the work is accomplished. The question has 
arisen as to what a marker should reveal. The C.A.A. recommended 
the indication of latitude and longitude in addition to the name of the 
town and direction to the nearest airport. All of this requires a good 
deal of paint. Some state aviation officials believe that the same amount 
of paint could be used to better advantage by marking more places and 
omitting the indication of the longitude and latitude. But the C.A.A. 
states that it will not put on its air map any site marked differently 
from its recommendations. State aviation officials have on several oc- 
casions passed resolutions advocating to the C.A.A. a revision of this 
requirement, but the matter is still undetermined. ™ 





10 See, “Air Age Education” by Mich. Dept. of Aeronautics (1946). 
oa” See Resolution #10, Annual Meeting of NASAO, Butte, Mont., Sept. 20, 
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SuRPLUS AIRPORTS 

When SPA Regulation 16 became effective, !* inquiries to the state 
aviation officials came from every quarter for assistance in preparing 
compliance with required procedures. Complicated tenancies by the 
Armed Services of huge war-built airports made the task even more 
difficult. There was also unparalleled delay in getting action. Some 
eight federal agencies had to pass upon an application before an airport 
could be declared surplus. Communities who once owned these air- 
ports, and who had unhesitatingly turned them over to the Armed 
Forces during the War, now have tried for almost two years to get them 
back. !* Not only have state aviation officials had to write, telephone and 
wire Washington concerning surplus airports, but also they have had 
to wage a constant battle against action by uncorrelated federal agencies 
authorizing the removal from fields of airport equipment which was 
actually needed for field maintenance, and, in fact, required by the 
SPA Regulations. The situation in Florida, where there are surplus 
airports to provide every medium sized community with an airport, is 
a classic example of inefficiency, for despite every effort by the Florida 
state aviation director to secure return of at least several of these war- 
built airports, the federal agencies cannot be budged, and grass over- 
grows runways and aprons, pavements deteriorate and buildings fall 
into disrepair. 

Recently, Senate Bill 364 '* was introduced to expedite declaration 
of surplus airports, but the War Assets Administration has recently is- 
sued Policy Letter No. 5, which purports to do the same thing. The 
only drawback to any policy statement is the length of time it takes to 
get it filtered down through the staff to those on the spot who most need 
the information. State aviation officials have been appealed to daily 
for help by the representatives of communities owning airports. Such 
duties and responsibilities in this phase of state aviation are being added 
unnecessarily to an already overloaded schedule because of the unwar- 
ranted bureaucratic red tape. 


ECONOMIC REGULATION OF AIR CARRIERS IN INTRASTATE 
Air TRANSPORTATION 
Just as in the early twenties a few strong characters decided to estab- 
lish scheduled air transportation for persons between cities of large 
populations, so since the end of hostilities of World War II, a number 
of returned pilots have approached state aviation officials for permission 
to begin and operate commercially a scheduled airline between points 
within the state. ‘Phey usually have some equipment, limited financ ial 











12 SPA Regulation 16, June 26, 1946, ee Airport Property, Part 8316, 7 
Fed. Reg. 7427; amended, 11 Fed. Reg. 8361 

13 One ludicrous situation occurred in Louisiana last year, where a community- 
owned airport was finally turned back to the owner under a Use Permit, and 
shortly thereafter the community received a bill from the War Department ‘for a 
substantial payment as rent in advance for its own airport. Needless to say, the 
state aviation director was immediately called on the matter, and it took consider- 
able effort to untangle. 

14S. 364, 80th Cong. 1st Sess., Jan. 27, 1947, introduced by Senator McMahon 
and referred to as the “Surplus Airport Act”’. 
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backing, and encouragement by citizens and civic organizations of their 
own and neighboring towns to begin such air service for both persons 
and cargo. In the majority of states, there is no legislation dealing 
with economic regulation of intrastate scheduled air commerce. While 
some states do give jurisdiction by law for such regulation to the state 
aviation agency, only a few have promulgated such rules because of the 
desire to encourage the unhampered development of intrastate air 
transportation. The philosophy underlying all state aviation activities is 
to let aviation develop and be encouraged with the minimum of re- 
strictive regulation consistent with good standards of safety. A minority 
of states do regulate the intrastate traffic of commercial air carriers, 
but recent federal developments indicate a stand toward preemption of 
the entire field of economic regulation in favor of the federal govern- 
ment. 

State aviation officials have received many bitter complaints from 
persons in their States who have filed applications with the C.A.B. for 
certificates of convenience and necessity to the effect that they have 
had to spend upwards of $50,000 for fees and expenses alone in present- 
ing their applications, employing attorneys, filing documents and mak- 
ing personal appearances in Washington and other cities where regional 
hearings have been held, with denials of this application as their re- 
ward. These applicants state that they are willing to take a reasonable 
risk in commencing an air service, and to invest in good equipment and 
hire qualified personnel to insure safe operations, but they cannot sus- 
tain such initial outlays to participate in C.A.B. proceedings. 

The Federal Airport Act clearly provides that in establishing a 
nation-wide plan for airports, the C.A.A. is to include the various state 
plans as developed by state aviation agencies. In establishing a state 
plan, considerations are given primarily to aeronautical necessity and 
economic factors, i.e. whether or not there is sufficient prospective po- 
tential air carriage to merit investment of public funds in facilities of 
smaller or larger proportions. To establish a Class III or IV airport at 
a point which would be a burden upon all taxpayers of a state would 
be folly. Yet, in several feeder-route decisions, the C.A.B. has appar- 
ently ignored existing facilities and has certificated stops where the air- 
port facility is either inadequate, not on a state plan for airports, or is 
non-existent. 1° The fact that feeder lines cannot commence operations 
because airport facilities are inadequate or non-existent at certificated 
stops creates only confusion, frustration, disappointment, and_ bank- 
ruptcy. It would appear that a modicum of coordination between the 
C.A.B. and the state aviation agencies would inure to the benefit of the 
entire country on a sound development of air transportation. 

The recent area decisions of the C.A.B. involving feeder lines have 
given such inadequate consideration to state economic needs that several 
state aviation officials have considered taking individual action to alle- 





15 Texas-Oklahoma Case, 7 CAB—(Order E-136, Nov. 14, 1946); North Cen- 
tral State Case, 7 CAB—(Order E-200, Dec. 19, 1946) ; Southeastern States Case, 
7 CAB—(Order 2-435, April 4, 1947). 
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viate local dislocations created by the C.A.B.’s decisions. In Michigan, 
where the Upper Peninsula is isolated from the rest of the State, a 
feeder-line was recently certificated to operate over a route from Chi- 
cago to the western part of the Upper Peninsula and beyond to parts of 
Wisconsin and Minnesota. !* Thus, all air traffic and cargo from the 
Upper Peninsula must go through Chicago to get to Detroit, the natural 
market point for Michigan products, business, bank clearings, mail 
and personal carriage. In addition, certificated stops were approved at 
locations where traffic is less than at other locations and where airports 
are not adequate for DC-3 equipment specified to be used by the feeder- 
line, and which may not be made adequate for several years, depending 
upon the Federal Airport program. There are presently available other 
improved airports in the State, which, potentially would sustain prof- 
itable air carriage, and which could handle larger planes, but C.A.B. 
has evidently ignored these considerations. 

The Council of State Governments took cognizance of this inequi- 
table situation by taking action at its Eighth General Assembly of States 
in Chicago, January 16-18, 1947, in the form of a Resolution entitled 
“State Participation in Determination of Air Route Patterns’, copies 
of which were sent to the governor of every member state. !7 Similarly, 
the Michigan Legislature in its 1947 regular session, passed a similar 
resolution, which is indicative of public thinking in a great number of 
the states. '* 

Indications of C.A.B. preempting the entire field of economic con- 
trol of air transportation, complaints of C.A.B. handling of applications, 
receipt of requests for permission to operate intrastate, and noting 
C.A.B.’s inefficient use of airports and lack of adequate traffic data to 
establish an adequate transportation system, all combine to make the 
problem of economic regulation a very pressing one for state aviation 
officials. A thorough study of the entire matter is now being made for 
the NASAO under the auspices of the Indiana Aeronautics Commission. 


__16 See Wisconsin-Central Airlines application in North Central States Case, 





id. 

17“WHEREAS, The several States have agencies directly charged by law 
with the promotion and development of aeronautics within their jurisdictions, such 
development including air transportation; and 

“WHEREAS, The present means by which the States may present their views 
as to development of air routes is as an intervenor, in common with civic groups 
and private interests; and 

“WHEREAS, It i is believed that a State, as an entity, represents a more com- 
prehensive and overall interest in establishment of air routes within its boun- 
daries than an ordinary intervenor; and 

“WHEREAS, Recent area decisions by federal agencies on patterns of air 
routes have failed ostensibly to reflect statewide needs as viewed by the States 
in response to public demands for integrated local services; and 

REAS, State participation in determination ‘of development of air 
routes will permit a more balanced and economic development of airports in the 
public interest under the Federal Airport Act in which the States have a vital 
public responsibility : 

“NOW THEREFORE BE IT RESOLVED, That the several States be given 
major consideration in the federal determination of air route services and patterns 
in continental United States, by the establishment of a procedural system which 
will provide participation by the States affected in the formulation and determina- 
tion of air routes.” 

18 Michigan—House Concurrent Resolution No. 44, May 20, 1947. 
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It is hoped that this study, which will be presented at the annual 
| meeting of the NASAO in Fort Worth October 26-28, 1947, will offer a 
| workable solution for both state aviation officials and the federal avia- 
tion agencies. 
INTERNATIONAL AVIATION AND PERSONAL FLYING 

The Chicago Conference on International Civil Aviation !* was held 
in November and December 1944. At that time a number of state avia- 
tion officials were in the military services, and since their return they 
have been burdened in resuming the increased load of work in state 
aviation activities. Suddenly, there is a rude awakening to the dis- 
covery that domestic aviation in its personal flying aspects may be seri- 
ously affected by the Recommended Standards and Requirements be- 
ing considered by the interim Provisional International Civil Aviation 
Organization, and recently approved by the permanent International 
Civil Aviation Organization (ICAO). ICAO’s main concern has been 
with scheduled air transportation, but the Standards and Requirements 
are not so limited. When the standards and requirements are finally 
adopted by ICAO, then according to the Convention on International 
Civil Aviation to which the United States is a party, *° their incorpora- 
tion into the laws and regulations of the United States becomes almost 
mandatory; *! and private and non-scheduled flying, as well as scheduled 
air transportation, will be governed accordingly. The state aviation 
officials have therefore taken up this matter with the appropriate sub- 
committees of the Air Coordinating Committee in Washington and 
| with the President of ICAO in Montreal, with the view of achieving a 

dual approach that will result in one set of regulations for the scheduled 

air carriers and a second set for personal flying. 

What does a state aviation official do? The foregoing are just a few 
of his routine activities. 








19 INTERNATIONAL CIVIL AVIATION CONFERENCE, Chicago, Nov. 1 to Dec. 7, | 
1944, Final Act and Related Documents, Dep’t. of State, No. 2882. Conf. Ser. 64 
(Gov’t. Printing Office 1945) 1945 USAvR 207-307. 
20 Ratified by the United States, August 9, 1946. 
21 Chapter VI, International Standards and Recommended Practices, of the 
Convention on International Civil Aviation, op. cit. note 19, supra. 
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REGULATIONS 
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I. 


ee the past two decades, from the enactment of the Air Commerce 
Act of 1926 until the present, the Executive Branch of the Fed- 
eral Government has been charged, in addition to other duties, with 
the responsibility of prescribing and enforcing regulations designed 
to secure the maximum of safety in, as well as the encouragement and 
development of, civil aviation. This responsibility has included au- 
thority to prescribe and enforce air safety regulations. From 1926 
until the passage of the Civil Aeronautics Act of 1938 when these 
functions and additional ones were given to the Civil Aeronautics 
Authority, the Bureau of Air Commerce of the Department of Com- 
merce was charged with these responsibilities. In 1940, under author- 
ity of the Reorganization Act of 1939, the quasi-legislative function 
of prescribing regulations was separated from the function of en- 
forcing air safety regulations. Since that time the power to prescribe 
air safety regulations has been held by the Civil Aeronautics Board, 
and the Civil Aeronautics Administration has been charged with the 
duty of enforcing such regulations. During these past 20 years, there 
has been evolved, within the statutory framework provided by Con- 
gress, a definite pattern of enforcement. It is the purpose of this paper 
to examine this pattern and to note the factors influencing its evolu- 
tion with a view to ascertaining the trend of its future development. 


II. FEDERAL JURISDICTION Over CiviL AVIATION 


With the enactment of the Air Commerce Act of 1926, Congress 
placed the Federal Government in the field of regulating safety in 
civil aviation. In 1938, by the passage of the Civil Aeronautics Act, 
the Congress reaffirmed its prior position and expanded the jurisdic- 
tion of the Federal Government over the regulation of civil aeronau- 
tics. We are here concerned, however, with the regulation and en- 
forcement of civil aeronautics from the safety point of view and, in 
particular, the enforcement of air safety regulations, which is the pri- 
mary responsibility of the Civil Aeronautics Administration. We are 
not considering here the responsibility for economic regulation of civil 
aviation which, under the Civil Aeronautics Act of 1938, as amended. 
is the primary duty of the Civil Aeronautics Board. 

The basic statutory provisions of the Civil Aeronautics Act of 1938, 
as amended, which establish the jurisdiction for air safety regulation, 
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are found in Title VI of the Act.' Section 610 (a) of that Title makes 
it unlawful ‘For any person to serve in any capacity as an airman in 
connection with any civil aircraft used in air commerce without an air- 
man certificate authorizing him to serve in such capacity” or “For any 
person to operate aircraft in air commerce in violation of any . . . rule, 
regulation or certificate of the Authority.’ This particular provision, 
coupled with the definition of the term “air commerce” in the Act 
gives broad jurisdiction to the Federal Government over airmen. The 
extent of this jurisdiction is indicated in the definition of “air com- 
merce” contained in the Act? which includes (1) interstate, overseas 
or foreign air commerce, (2) transportation of mail by aircraft, (3) 
any operation or navigation of aircraft within the limits of any civil 
airway, (4) any operation or navigation of aircraft which directly af- 
fects interstate, overseas or foreign air commerce, or (5) any operation 
which may endanger safety in interstate, overseas, or foreign air com- 
merce. It should be noted that although Section 1 (3) of the Civil Aero- 
nautics Act of 1938 provides, “There is hereby recognized and de- 
clared to exist in behalf of any citizen of the United States a public 
right of freedom of transit in air commerce through the navigable air 
space of the United States” the enjoyment of this right is predicated 
upon Federal certification of airmen and aircraft.’ 

In accordance with the mandate of Congress, there has been estab- 
lished over the United States an extensive civil airways system to the 
extent that it is now virtually impossible to operate an aircraft any- 
where in the country, except in a few sparsely populated regions, with- 
out traversing a civil airway. This at once brings the aircraft and its 
operator within the jurisdiction of the Federal Government under the 
“Air Commerce” definition contained in Section 3 of the Act. In 
addition, the nature of civil aviation makes it difficult, if not impossi- 
ble, to avoid the conclusion that any aircraft operating in the United 
States may “directly affect, or endanger safety in . . . air commerce.” 
A finding to this effect was made by the Civil Aeronautics Board on 
October 10, 1941, in connection with certain amendments to Part 60 
of the Civil Air Regulations. Thus, it appears evident that, with re- 
spect to the safety regulation of civil aviation, the Federal Government 
has preempted the field. 

The majority of States have recognized the desirability of having 
matters relating to safety in civil aviation regulated by the Federal Gov- 
ernment and have limited their own jurisdiction by enacting legisla- 
tion requiring that all aircraft and pilots within the State conform to 
the Federal requirements of safety certification. It is reported that 
only two States require ‘State certification of airmen and aircraft and 
ignore the principle favored by the majority.* In the field of air traffic 





149 U.S.C. §551-560 (1940). 

249 U.S.C. §401 (3) (1940). 

3 Title VI, Civil Aeronautics Act, 1938, 49 U.S.C. §551-560 (1940). 
_ *Current Status of Aviation Law, Committee on Aeronautical Law, Amer- 
Py Bar Association, 1947, p. 13-19; 14 JoURNAL oF AIR LAW AND COMMERCE 
217, at 222. 
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regulation there has been some failure to recognize the desirability of 
having one uniform set of regulations for safety in civil aviation. How- 
ever, an examination of the decided cases establishes that the jurisdic- 
tion and authority of the Federal Government with respect to the regu- 
lation and enforcement of safety in civil aeronautics has never been 
seriously challenged. Two cases on this point have been decided which 
deserve close examination — United States v. Drumm, decided May 1, 
1944 by the Federal District Court in Nevada,® and Rosenhan v. United 
States, decided by the U.S. Circuit Court of Appeals, Tenth Circuit, 
November 16, 1942.6 

In the District Court case a libel was brought against Drumm and 
his airplane because of Drumm’s operation of the craft without a pilot 
certificate, without an airworthiness certificate, and in violation of the 
Civil Air Regulations governing the operation of aircraft. Two flights 
were involved; one from Fallon, Nevada, to Bishop, California, and 
the other from Bishop, California to Independence, California. It 
should be noted that one flight crossed a State line; the other was 
wholly within the State of California. There was no showing that 
Drumm operated the aircraft within the limits of a civil airway. The 
court concluded as a matter of law: 

“And as CONCLUSIONS OF LAW from the foregoing facts, the Court 
finds that the respective Civil Air Regulations applicable to the 
conduct of Andrew D. Drumm, Jr. on his said flights from Fallon, 
Nevada, to Bishop, California, on February 11, 1942, and from 
Bishop, California, to Independence, California, on February 15, 
1942, as alleged to have been violated by him on said flights, are 
valid regulations and are applicable to, and govern the conduct of, 
said Andrew D. Drumm, Jr., on said flights; that the actions and 
conduct of said Andrew D. Drumm, Jr., on said flights, as set forth 
in the foregoing Findings of Fact, were in violation of said Civil 
Air Regulations; that by reason of said violations, said Andrew 
D. Drumm, Jr. has rendered himself liable to the United States for 
penalties; that penalties should be assessed against said Andrew 
D. Drumm, Jr. in the aggregate sum of Two Thousand Five Hun- 
dred Dollars ($2500.00), for said violations; that the cash bail in 
the sum of Two Thousand Dollars ($2000.00), deposited by said 
Andrew D. Drumm, Jr., should be applied in partial satisfaction 
of said judgment; and libelant should recover its costs of suit 
herein incurred.” (Findings of Fact and Conclusions of Law. Filed 


May 11, 1944, unpublished.) 


The Rosenhan case involved the operation of a civil aircraft within 
a designated airway without an airworthiness certificate issued by the 
Federal Government. An airworthiness certificate had been issued 
by the State in which the aircraft was being flown. Holding that the 
Federal Government, in requiring a Federal airworthiness certificate, 
was operating within its constitutional powers, the court held: 

“.. The Act does not textually recognize a state certificate of air- 

worthiness as a compliance with its requirements, and we cannot 

presume a congressional intent to do so. 





555 F. Supp. 151, summary of decision in 1944 USAvR 51. 
6131 F. 2d 932, 1944 USAvR 30. 





Ter A es ee DH FD 


ENFORCEMENT OF SAFETY REGULATIONS 


“Congressional regulation of interstate air commerce in the in- 
terest of safety and efficiency is new and modern, but the law ap- 
plicable thereto is of another generation. To sustain the broad and 
plenary power of the Congress to regulate interstate air commerce 
in the interest of safety and efficiency, we need but recur to the 
prophetic pronouncement of the Supreme Court of the United 
States, long before the skies were considered aeronautical high- 
ways, when it said: ‘Constitutional provisions do not change, but 
their operation extends to new matters, as the modes of business 
and the habits of life of the people vary with each succeeding 
generation. The law of the common carrier is the same today as 
when transportation on land was by coach and wagon, and on water 
by canal boat and sailing vessel; yet in its actual operation it 
touches and regulates transportation by modes then unknown — 
the railroad train and the steamship. Just so is it with the grant 
to the national government of power over interstate commerce. 
The constitution has not changed. The power is the same. But it 
operates today upon modes of interstate commerce unknown to the 
fathers, and it will operate with equal force upon any new modes 
of such commerce which the future may develop.’ In re Debs, Peti- 
tioner, 158 U.S. 564, 595. ... 

“The appellant contends that on a trial of the case he could have 
shown that the flight of his aircraft in the designated civil airway 
did not in any way endanger or interfere with safety in interstate 
commerce. We may concede that he could have shown that at the 
time the aircraft in question was in flight through, or upon, the 
designated airway no other aircraft was within dangerous range, 
but he cannot avoid the incidence of the Act by showing that these 
particular flights did not actually endanger interstate commerce. 
Congress has not seen fit to limit the question of safety in these 
circumstances to a manifestation of actual danger, rather it has 
sought to eliminate all potential elements of danger. The declara- 
tion that no aircraft shall operate in a designated civil airway, 
without having currently in effect an airworthiness certificate, 
evinces congressional judgment that such an operation is detri- 
mental to the safety of those engaged in interstate commerce, or 
those who make use of its facilities. We cannot say that this ex- 
erted regulation does not have any reasonable relationship to the 
promotion of safety in air commerce, or that it does not rest upon 
any rational basis, when considered in the light of the broad leg- 
islative purpose. We conclude that such statutory precautions do 
not transcend the powers granted to the Congress over interstate 
commerce, or unduly encroach upon the powers reserved to the 
sovereign states.” 

Under the Civil Aeronautics Act, the Civil Aeronautics Board is 
authorized to promulgate Civil Air Regulations governing the opera- 
tion of aircraft within the airspace of the United States. Such regu- 
lations apply whether or not the aircraft is operated on, or traverses, a 
civil airway. It is important to note that the aircraft so operated 
need not be engaged in interstate, overseas, or foreign air commerce. 
Moreover, the Civil Aeronautics Board is authorized to prescribe and 
has adopted, regulations specifying the minimum standards which must 
be met in order for an aircraft or an airman to be eligible for the cer- 
tification which is a prerequisite to the exercise of the right of operat- 
ing aircraft in the navigable airspace of the United States. The Act 
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further controls the operation of aircraft by providing that no aircraft 
shall operate over the United States unless it has been registered in 
accordance with certain statutory requirements contained in Section 
501, which reads as follows: 

“(a) It shall be unlawful for any person to operate or navigate 
any aircraft eligible for registration if such aircraft is not reg- 
istered by its owner as provided in this section, or (except as pro- 
vided in Section 6 of the Air Commerce Act of 1926, as amended) 
to operate or navigate within the United States any aircraft not 
eligible for registration: Provided: That aircraft of the national- 
defense forces of the United States may be operated and navigated 
without being so registered if such aircraft are identified, by the 
agency having jurisdiction over them, in a manner satisfactory to 
the Authority. The Authority may, by regulation, permit the op- 
eration and navigation of aircraft without registration by the 
owner for such reasonable periods after transfer of ownership 
thereof as the Authority may prescribe.’’? 


It is important to note that this registration requirement is not 
based upon the ‘air commerce” definition in the Act.§ It is apparent 
that this power comes into being by reason of the commitments made 
by the United States in the ratification of the Havana Convention.® 

The Federal power to regulate the right to participate in civil aero- 
nautics extends beyond the requirement for registration of aircraft, 
the use of civil airways, or operations in or affecting air commerce. 
The Civil Aeronautics Board is authorized to specify the extent to 
which the airmen and air agencies may so participate. Section 602 
of the Act provides: 

“(a) The authority is empowered to issue airman certificates 


specifying the capacity in which the holders thereof are authorized 
to serve as airmen in connection with aircraft.’’!° 


The term “airman” as used in this Section is defined as any individual 
who engages in the navigation of aircraft while underway (1) as the 
person in command of an aircraft, (2) as pilot, (3) as mechanic, (4) 
as member of a crew; or who is directly in charge of (1) inspection, 
(2) maintenance, (3) overhaul, or (4) repair of aircraft; and any 
individual who serves as (1) dispatcher or (2) air traffic control tower 
operator.” 

The foregoing clearly establishes that from the enactment of the 
Air Commerce Act of 1926 until the present the Federal Government 
has assumed jurisdiction to regulate civil aeronautics in order to secure 





749 U.S.C. §521(a) (1940). 

8“(b) An Aircraft shall be eligible for registration if, but only if— 

“(1) It is owned by a citizen of the United States and is not registered 
under the laws of any foreign country; or : 

“(2) It is an aircraft of the Federal Government, or of a State, Territory, 
or possession of the United States, or the District of Columbia, or of 
a political subdivision thereof.” 49 U.S.C. §521(b) (1940). 

® International Convention on Commercial Aviation, signed Habana, Feb. 

20, 1928. Ratification by U.S. deposited with Government of Cuba, July 17, 

1931. U.S. Treaty Ser. No. 840, 47 Stat. at L. 1901, 1982 USAvR 298, for status 

see 1944 USAvR 87. 

1049 U.S.C. §552 (1940). 

1149 U.S.C. §401 (6) (1940). 
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the maximum of safety. Even though there has been a declaration 
by Congress of the right of every person to enjoy freedom of operation 
in the navigable airspace over the United States, this right is limited 
by the other provisions of the Act, and before it can be fully en- 
joyed, specific statutory requirements must be met, including registra- 
tion of the aircraft, certification of aircraft as to airworthiness, and 
certification of the airman as to competency. Moreover, it is impor- 
tant to emphasize that such use must be in conformity with the air 
traffic regulations. 












III. FEDERAL STATUTORY REMEDIES AND PROCEDURES 


To aid in the enforcement of the air safety requirements of the Act 
and the regulations promulgated by the Civil Aeronautics Board, the 
Administrator of Civil Aeronautics is provided with certain statutory 
authority and procedures. These provided remedies and procedures 
are in nature both civil and criminal. However, as will be presently 
explained, inasmuch as the criminal provisions of the Act have little, 
if any, relation to air safety, these provisions will receive little atten- 
tion in this paper except to note that they are available for use in cer- 
tain specific cases. 

At the outset, it is important to explain the concept of the term 
“enforcement” as used by the Civil Aeronautics Administration. The 
Civil Aeronautics Administration regards it as essential that its en- 
forcement program be a positive and not a negative procedure. Its 
objective is to insure the fullest possible utilization of aircraft consist- 
ent with the requirements of competency and airworthiness prescribed 
by the Act and the Civil Aeronautics Board. With this concept in 
mind, let us turn our attention to the remedies and procedures avail- 
able to the Civil Aeronautics Administration in pursuance of its en- 
forcement program. Attention is directed to Title VI of the Civil 
Aeronautics Act of 1938, as amended, and in particular to Sections 602 
to 608 inclusive.!? These Sections cover the terms and conditions which 
must be met by applicants for airman certificates, aircraft certificates, 
air carrier operating certificates, and air agency ratings. It should be 
noted that in each instance the applicant is required to meet certain 
prescribed minimum standards before such certificates or ratings are 
issued. 

The Administrator is charged with the responsibility of making an 
initial determination in each one of these types of cases and if the 
applicant does not measure up to the standards and requirements spec- 
ified by the Act and the Civil Aeronautics Board, no certificate or 
rating is issued. It is also curious to discover that except in the case of 
the applicant for an airman certificate as provided for in Section 602 
(b) , the refusal by the Administrator to issue the certificate is review- 
able only by the courts. In the case of an applicant for an airman 
certificate, however, if the Administrator denies such application, the 
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Act provides that the applicant is entitled to a hearing before the Civil 
Aeronautics Board.'* 

The significance in the enforcement program of the procedures 
enumerated in the above-mentioned sections of the Act will be realized 
when it is recognized that at the time applications are made for such 
certifications, and even before, the positive program of enforcement 
carried out by the Civil Aeronautics Administration commences. In 
other words, the effort is here made to insure that the persons, aircraft, 
and air agencies certificated are properly equipped to comply with the 
safety requirements of the Act and the regulations promulgated pursu- 
ant thereto. However, even prior to the time of application for certifi- 
cation, there is a positive program of enforcement being conducted by 
the Civil Aeronautics Administration. Through its technical and 
training experts and its Information Service every effort is made to 
inculcate in potential airmen and air agencies an appreciation of the 
value of safety practices in civil aeronautics. This service is continued 
with the holders of certificates to the end that instead of retrogression 
there is progress toward even higher standards of safety than called for 
in meeting the minimum prescribed standards. 

Though great reliance is placed on this educational program and 
the control present at the time of application for certification, there 
still remains the necessity of further positive action in the event that 
individuals or agencies, whether certified or not, fail to comply with 
the prescribed safety requirements and regulations. To carry out such 
a program there are available for use by the Administrator, remedies 
and procedures which may be summarized as follows: 

(a) Action to modify, alter, suspend or revoke a certificate. 

(b) Action to impose a civil penalty. 

(c) A proceeding before the Civil Aeronautics Board for an 

order directing compliance. 

(d) A proceeding before the court to secure an injuction. 

(e) In certain instances of a criminal nature, action under crim- 
inal sections of the Act. 





The remedies and proceedings used in the majority of cases in en- 
forcement by the Civil Aeronautics Administration are those contained 
in Sections 609 and 901 of the Act." 
















Section 609 provides: 


“The Authority may, from time to time, reinspect any aircraft, 
aircraft engine, propeller, appliance, air navigation facility, or air 
agency, may reexamine any airman, and, after investigation, and 
upon notice and hearing, may alter, amend, modify, or suspend, 
in whole or in part, any type certificate, production certificate, air- 
worthiness certificate, airman certificate, air carrier operating 
certificate, air navigation facility certificate, or air agency certifi- 
cate if the interest of the public so requires, or may revoke, in 
whole or in part, any such certificate for any cause which, at the 









13 Section 602(b), 49 U.S.C. §552 (1940). 
1449 U.S.C. §559 and 621 (1940). 
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time of revocation, would justify the Authority in refusing to is- 
sue to the holder of such certificate a like certificate. In cases of 
emergency, any such certificate may be suspended, in whole or in 
part, for a period not in excess of thirty days, without regard to 
any requirements as to notice and hearing. The Authority shall 
immediately give notice of such suspension to the holder of such 
certificate and shall enter upon a hearing which shall be disposed 
of as speedily as possible. During the pendency of the proceeding 
the Authority may further suspend such certificate, in whole or in 
part, for an additional period not in excess of thirty days.” 


Under Reorganization Plan III, the functions vested in the Au- 
thority by this Section, except the functions of prescribing safety stand- 
ards, rules, and regulations and of suspending and revoking certificates 
after hearing, were transferred to the Administrator of Civil Aero- 
nautics. It should be noted that this Section provides different reme- 
dies and procedures dependent upon the nature of the case. Under 
the first part of this Section, if the interest of the public so requires, 
after reexamination, etc., and upon notice and hearing, a certificate 
may be altered, amended, modified or suspended in whole or in part, 
whereas, under the latter part of the Section, a certificate may be re- 
voked if the holder of the certificate fails to meet the requirements of 
competency prescribed for its issuance. 


Attention is directed to Section 901 of the Act which provides: 


“(a) Any person who violates (1) any provision of Titles V, VI, 
and VII of this Act, or any provision of subsection (a)(1) of Sec- 
tion II of the Air Commerce Act of 1926, as amended, or (2) any 
rule or regulation issued by the Postmaster General under this Act, 
shall be subject to a civil penalty of not to exceed $1,000 for each 
such violation. Any such penalty may be compromised by the 
Authority or the Postmaster General, as the case may be. The 
amount of such penalty, when finally determined, or the amount 
agreed upon in compromise, may be deducted from any sums owing 
by the United States to the person charged.” (The word “Admin- 
istrator” should be substituted for the word “Authority,” as a re- 
sult of the Reorganization Plan referred to above.) 


This Section provides that a civil penalty may be imposed for each 
violation of any of the titles specified. The remedies provided in these 
Sections are of particular significance in that they indicate three dis- 
tinct sanctions. It should be observed that the remedy provided in 
Section 901 may not necessarily be available for a cause of action which 
involves non-compliance with the safety regulations by virtue of in- 
competency as does the remedy provided in the latter part of Section 
609. Again, violation of the safety requirements of the Act or the 
regulations by the holder of a certificate may be justification for the 
application of both the remedies provided in Section 901 and the rem- 
edies provided in Section 609. An act might constitute a violation of 
the regulations and also indicate the necessity for reexamination, which 
in turn might show the necessity for taking action against the certifi- 
cate in the public interest. It is clear, however, that in the case of a 
certificate holder who has not violated the safety provisions of the Act 





326 JOURNAL OF AIR LAW AND COMMERCE 


or the regulations but who, for example, has acquired a physical defi- 
ciency and lacks the ability to meet the competency requirements, 
only those remedies provided in Section 609 are available. 

In addition to the remedies hereinabove mentioned, attention is 
directed to other provisions of the Civil Aeronautics Act, as amended, 
which provide authority for action in enforcement cases. Section 
1002 (c) of the Act? provides: 

“If the Authority finds, after notice and hearing, in any investiga- 

tion instituted upon complaint or upon its own initiative, that any 

person has failed to comply with any provision of this Act or any 


requirement established pursuant thereto, the Authority shall issue 
an appropriate order to compel such person to comply therewith.” 


This remedy is self-explanatory and even though its use is seldom 
necessary, it is a useful remedy to have available. Perhaps of even 
greater value is the authority contained in Section 1007'* which pro- 
vides procedure for invoking the injunctive process. 

An additional remedy is provided by Section 903 (b) (1) of the 
Act’? which permits the collection of a civil penalty by proceedings 
in rem against the aircraft, the owner or operator of which may have 
been involved in a violation of the safety requirements of the Act or the 
regulations issued pursuant thereto. It should be observed that a libel 
against the aircraft involved was used in the Drumm case, supra, with 
the desired result. 

In addition to the foregoing the Act provides for criminal penalties 
in certain specified types of offenses. Section 902(b) of the Act'® 
provides for a fine of not to exceed $1,000 or imprisonment not ex- 
ceeding three years, or both, upon conviction of an individual for forg- 
ing or altering a certificate. This Section reads: 

“(b) Any person who knowingly and willfully forges, counter- 
feits, alters, or falsely makes any certificate authorized to be is- 
sued under this Act, or knowingly uses or attempts to use any such 
fraudulent certificate, shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be subject to a fine of not exceeding 
$1,000 or to imprisonment not exceeding three years, or to both 
such fine and imprisonment.” 


Again, Section 902 (c) permits the imposition of a fine not exceed- 
ing $5,000 or imprisonment not exceeding five years or both for the 
intentional interference with air navigation by the display of a false 
light or signal or the removal or extinguishing of a true light or sig- 
nal. Finally, in Section 902 (a) there is provided a criminal remedy 
which is limited to the case of a person convicted of intentional and 
willful violation of any of the provisions of the Act except Titles V, 
VI, and VII, or any order, rule, or regulation issued under any such 
provision, for which no penalty is otherwise provided. The Section 
provides that any such person shall be deemed guilty of a misdemeanor, 





642 (1940). 
647 (1940). 
623 (1940). 
622 (1940). 














ENFORCEMENT OF SAFETY REGULATIONS 327 
and for the first offense shall be subject to a fine of $500, with an in- 
crease in the amount of the fine for subsequent offenses up to $2,000. 


IV. PROGRAM AND POLICIES 
There have been indicated supra, the jurisdiction, remedies, and 
procedures available to the CAA to aid it in carrying out its respon- 
sibility in enforcement. It might be well here to examine the various 
other factors which affect the enforcement program of the Civil Aero- 
nautics Administration. 


It is emphasized in Section 2 of the Civil Aeronautics Act of 1938 
that in the exercise and performance of powers and duties under the 
Act, the encouragement and development of civil aeronautics shall be 
considered to be in the public interest. It is evident, therefore, that 
the CAA, as well as the CAB, has the broad responsibility of guiding 
its activities so that such activities will be in consonance with the policy 
so stated. This policy rightfully has an important impact upon the 
enforcement program of the CAA and instead of limiting such a pro- 
gram to the apprehension, conviction, and punishment of violators, 
the CAA has based its program of enforcement on a much broader 
front and one that is consistent with the established policy. ‘This pro- 
gram is a positive one and is designed to keep all competent airmen 
flying and all airworthy aircraft and qualified air agencies fully oper- 
ative to the end that civil aeronautics can be properly developed to the 
fullest possible extent. With this policy in view, individuals engaged 
in civil aviation are not regarded as potential misdemeanants or felons. 
On the contrary, it is assumed that every individual who has demon- 
strated his interest in civil aviation to the extent required in securing 
the necessary certification is desirous of complying with all safety re- 
quirements. This approach does not preclude a recognition that in 
any large group of individuals there will be a minority who, either 
because of deficiency in knowledge, competency, or attitude, are un- 
able to conform to the specified safety standards. Thus, in carrying 
out its enforcement program, the CAA seeks, by the use of the remedies 
available to it, to prevent and eliminate deficiencies which will retard 
the full development of civil aeronautics with a maximum of safety. 


To this end an effort is made to secure safety regulations that are 
simple and reasonable. Examinations are designed to insure that the 
successful candidates are fully competent. A continuous program of 
education is provided to advise those participating in civil aeronautics 
of the latest information on safety requirements. Inspections and re- 
examinations are made by inspectors of the CAA primarily for the same 
purpose. At all times the emphasis is on the positive program of edu- 
cation to insure compliance with safety standards rather than upon a 
program of detection and punishment. However, even with all of 
this effort there remains the task of taking remedial action against 
those who for one reason or another either fail to comply with the regu- 
lations or do not possess the degree of competency their certificates 
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demand. It is this latter phase of enforcement which calls for the 
application of legal sanctions. 

In executing this phase of its enforcement program, the CAA re- 
ceives reports of alleged violations through several channels. Irate 
citizens make informal complaints. Inspectors of the CAA in the 
course of their official duties observe practices which are not in accord 
with the regulations. At times an investigation of an accident will dis- 
close as its cause a failure to operate in accordance with the safety rules. 
In each of these instances it is the responsibility of the personnel of 
CAA to prepare a formal report, with evidence, if available, establish- 
ing a prima facie case. This report is then submitted to the Office of 
the General Counsel of the CAA and legal personnel are then charged 
with the duty of analyzing the case and determining what remedial 
action is proper. 

It has been indicated above that there are three main remedies 
used in this phase of the enforcement program. They are: 

(a) Action looking toward the collection of a civil penalty. 
(b) Action to obtain suspension of a certificate. 
(c) Action to obtain revocation of a certificate. 

In actions taken pursuant to the two latter remedies, the alleged 
violator is entitled to a hearing before the Civil Aeronautics Board. 
This is obtained under the existing practice by the Administrator of 
Civil Aeronautics, through his General Counsel, preparing and filing 
with the CAB a formal complaint in which specific charges are made. 
The alleged violator is served by the CAB with a copy of this com- 
plaint and given a reasonable time in which to make answer and to 
request a hearing. When a hearing is demanded, an attorney for the 
Administrator carries the burden of proving the acts complained of. 
An examiner designated by the Board after the hearing makes a find- 
ing of fact and recommendations as to the remedy which can be ob- 
jected to by either party to the proceeding. Determination by the 
CAB is final unless there is an appeal to the United States Courts. 
It is important to note that seldom are such cases appealed. 

In the event that it is determined in the office of the General Coun- 
sel of CAA that action should be taken towards the levying of a civil 
penalty, the alleged violator is informed of the specific charges levied 
against him and he is advised of his rights under the law to have the 
case adjudicated by a United States District Court. However, he is 
given the option of submitting any evidence in extenuation, mitiga- 
tion, or defense of the specified charges and if he so wishes may make 
an offer in compromise to the Administrator of CAA. Section 901 of 
the Act, previously discussed, permits the Administrator to compro- 
mise any case involving a civil penalty. Should the alleged violator 
fail to take any action looking toward a compromise, the case, with the 
evidence, is then presented, through the Department of Justice, to the 
United States Attorney in the district nearest to the alleged violator’s 
residence, and the district attorney is then given the responsibility of 
proceeding with the action to its final conclusion. 
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Some indication of the extent of this phase of the enforcement 
program is disclosed by an examination of the records showing vio- 
lation cases processed by the CAA. It is found that during the first 
year the Federal Government engaged in this phase of enforcement 
work under the Air Commerce Act of 1926, there were 224 violations 
filed. It is interesting to observe that during this same period there 
were registered 5,104 aircraft and 14,604 certificated airmen in the 
United States. Thus, the ratio of violation cases to the number of 
certificated airmen was 1% and the ratio to registered aircraft was 4% 
during this period. In 1946, there were 1,303 violation cases, and it 
is disclosed that there were in this same year 400,061 certificated air- 
men and 84,035 registered aircraft. The ratio of violations to airmen 
was .3 of 1% and to aircraft 1.5% during this period. 

These figures establish the fact that even though there has been 
a great increase in the number of violations, such increase is less in 
proportion than the increase in the number of airmen and aircraft 
certificated and registered during the same period. Measured by this 
yardstick, it would appear that the enforcement program of the Fed- 
eral Government is sound and is consistent with its objective. 

It is believed, however, that to adopt a complacent attitude toward 
enforcemeni on the basis of such a finding would be both unwise and 
dangerous. Consideration of these figures, coupled with the expecta- 
tion that the number of airmen and aircraft will increase rapidly each 
year, with a proportionate increase in the number of violations, indi- 
cates that if any further increase in the number of violations is to be 
prevented or a decrease is to be obtained, even more effective meas- 
ures must be employed than have been used in the past. Moreover, 
there must be considered the effect an increase in the number of air- 
men and aircraft will have on the efficiency and effectiveness of the 
personnel of the CAA available to carry out the heavy burden of 
safety regulation and safety enforcement. Clearly, even though the 
techniques are important, unless the number of personnel assigned 
to carry out safety responsibilities is increased to meet the additional 
workload caused by the ever-increasing number of airmen and air- 
craft and the activity resulting therefrom, the success of the enforce- 
ment program will be seriously jeopardized. 

It should be observed also that the phase of the enforcement pro- 
gram which deals with the use of sanctions has been adversely affected 
due to the time lag between the violation complained of and the final 
disposition of the case. In an effort to improve this situation the CAA 
has decentralized its enforcement activities so that violation reports 
can now be processed to completion in the field. It is expected that 
this arrangement will result in decreasing the time necessary to process 
a Violation case requiring the use of sanctions from an average time of 
eight months to one month. 


The CAA recognizes that any successful program for safety enforce- 
ment must be dynamic and sufficiently flexible to meet the rapid 
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changes which characterize the developments in civil aeronautics, and 
being keenly aware of the existing as well as anticipated problems in- 
dicated by the rapid increase in civil aviation activities, has moved 
forward toward their solution by entering on a program of cooperation 
with the States. 


IV. FEDERAL-STATE COOPERATION ON Civil ENFORCEMENT 

On February 6, 1946, following a series of conferences with repre- 
sentatives of the National Association of State Aviation Officials, the 
Administrator of Civil Aeronautics issued a statement which estab- 
lishes for the first time a cooperative program for air safety enforce- 
ment between the Federal agency and the States. The Federal agency 
is not relieved of any of its statutory responsibilities, but the stated 
policy recognizes the right and obligation of the State authorities under 
the police power of the State to protect public safety. A program 
under this policy has been commenced. This program enlists the aid 
of the State authorities in dealing with violations of safety regulations 
which are peculiarly local in nature and which require immediate 
positive action. To this end there has been endorsed by the NASAO 
and the CAA, a draft of a statutory provision for enactment by the 
various States. This provision reads as follows: 


“Section 18. Reckless Operation of Aircraft 
“It shall be unlawful for any person to operate an aircraft in the 
air, or on the ground or water, while under the influence of in- 
toxicating liquor, narcotics, or other habit-forming drug, or to 
operate an aircraft in the air, or on the ground or water, in a care- 
less or reckless manner so as to endanger the life or property of 
another. In any proceeding charging careless or reckless ‘opera- 
tion of aircraft in violation of this section, the court in determining 
whether the operation was careless or reckless shall consider the 
standards for safe operation of aircraft prescribed by federal stat- 
utes or regulations governing aeronautics.’ [Italics added. ] 
“Section 14. Federal Airman and Aircraft Certificates 

“(a) Operation Without Unlawful. It shall be unlawful for any 
person to operate or cause or authorize to be operated any civil 
aircraft within this state unless such aircraft has an appropriate 
effective certificate, permit or license issued by the United States, 
if such certificate, permit or license is required by the United 
States. It shall be unlawful for any person to engage in aero- 
nautics as an airman in the state unless he has an appropriate 
effective airman certificate, permit, rating or license issued by the 
United States authorizing him to engage in the particular class of 
aeronautics in which he is engaged, if such certificate, permit, rat- 
ing or license is required by the United States. 

“(b) Exhibition of Certificates. Where a certificate, permit, rating 
or license is required for an airman by the United States, it shall be 
kept in his personal possession when he is operating within the 
state and shall be presented for inspection upon the demand of any 
peace officer, or any other officer of the state or of a municipality 
or member, official or employee of the commission authorized pur- 
suant to Section 21 of this Act to enforce the aeronautics laws, or 
any official, manager or person in charge of any airport upon which 
the airman shall land, or upon the reasonable request of any other 
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person. Where a certificate, permit or license is required by the 
United States for an aircraft, it shall be carried in the aircraft at 
all times while the aircraft is operating in the state, shall be con- 
spicuously posted in the aircraft where it may be readily seen by 
passengers or inspectors, and shall be presented for inspection upon 
the demand of any peace officer, or any other officer of the state or 
of a municipality or member, official or employee of the commission 
authorized pursuant to Section 21 of this Act to enforce the aero- 
nautics laws, or any official, manager or person in charge of any 
airport upon which the aircraft shall land, or upon the reasonable 
request of any person.” 


After adoption of this provision, it is expected that the State 
authorities will be able to take immediate action against those viola- 
tions which do not necessarily involve lack of competency but which 
involve dangerous and hazardous maneuvers and which affect the peace 
and safety of private citizens. In furtherance of this program of Fed- 
eral-State cooperation in this particular phase of safety enforcement, 
the CAA, with the cooperation of the. NASAO, prepared and published 
in January, 1947, an “Air Safety Enforcement Guide.” This Guide 
is designed to aid the authorities of the several States in providing a 
uniform safety enforcement program coordinated with the Federal 
agency. ‘The Guide contains samples of the type of maneuvers and 
actions which constitute dangerous or hazardous operations in viola- 
tion of safety regulations. 


To assist the State authorities in the training and indoctrination 
of their enforcement function in this new phase of enforcement work, 
the CAA is cooperating by furnishing consulting service for State train- 
ing programs in air safety enforcement. An outline specifying the 
subject matter and methods to be employed in the training of State 
enforcement officers is contained in the “Air Safety Enforcement 
Guide.” 

At the present time it has been urged that the enforcement activi- 
ties of the State officials be limited to the phase of enforcement con- 
sisting of the detection, apprehension, and conviction of violators and 
the application of remedies prescribed by the State in cases involving 
hazardous and dangerous operations described in the above proposed 
draft. It is not contemplated, and it is believed inadvisable, for the 
State authority to enter the field of certification of airmen or aircraft. 
The Federal-State program seeks to insure that the air safety regula- 
tions of the United States will be uniform. It recognizes that unless a 
single agency, namely the Federal Government, is charged with the 
responsibility for the promulgation of such regulations a chaotic con- 
dition will result with a consequent retardation instead of development 
of civil aeronautics. 


V. CONCLUSION 


There have been previously discussed, the growth and development 
of the air safety enforcement program for civil aeronautics. It has 
been observed that at the outset recognition was given to the principle 
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that if civil aeronautics in the United States is to be aided in its de- 
velopment and the maximum of safety in its operation is to be ob- 
tained, there must be a single uniform system of air safety regulations 
and standards. The Federal Government by congressional action in 
1926 preempted this field. The position taken in 1926 was reafirmed 
by the enactment of the Civil Aeronautics Act of 1938. The experi- 
ence over these past 20 years has shown the wisdom of the congressional 
action. The policies and methods employed by the Federal agency 
charged with carrying out the responsibilities of the program directed 
by Congress -have been positive and constructively designed to develop 
civil aviation. The program instituted by the State representatives 
and the Federal agency for cooperation in the enforcement of air 
safety regulations is a progressive step in an effort to solve a problem 
which will become ever increasingly delicate and difficult. The suc- 
cess of this effort will be measured by the conduct of those participat- 
ing in civil aeronautics. 

It appears evident that in the execution of the air safety program, 
the gains thus far made include a single uniform system of air safety 
regulations, and the continuing development of an enforcement pro- 
gram which can be executed uniformly in every State with ever-in- 
creasing State participation. 

The progress thus far made indicates that there is a strong basis 
for the optimistic belief that through continued cooperation between 
State and Federal Government, the pattern set for the enforcement of 
air safety regulations will successfully aid in reaching the desired ob- 
jective, namely, the maximum of safety with the fullest utilization of 
the benefits of civil aeronautics. 
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T HE effect of state legislation upon our domestic aviation, may 
not be as profound as the federal Civil Aeronautics Act! and re- 
lated federal legislation, but certainly the range of subject matter is as 
broad, if not more so. While we think of the flight of aircraft as oblivious 
to state lines, we are constantly reminded that state law governs much 
that transpires in and about flight. Our basic law of contracts, torts and 
crimes, affecting domestic passengers, aircraft, air freight and airports 
is grounded in state law (or grounded by it, if you have a federal 
bias). Apart from the federal income and social security taxes, taxa- 
tion of aviation is principally a state matter. Certain areas of safety 
and economic regulation—in some cases filling the gaps of federal regu- 
lation, in other cases paralleling it—are the subjects of state laws. Except 
for the strings of federal grants-in-aid, the development of airports and 
their approaches is principally covered by local law and regulation, and 
noticeably encouraged by such law. 

Under our dual system of government, as it has affected other great 
and important subjects of our national life, the tug of federal suprem- 
acy against reserved state power has had and continues to have its 
molding influence on aviation. But if we recognize the obvious ad- 
vantages of a single body of law applicable uniformly, or excluding cer- 
tain actions uniformly, in all states, we have also recognized the strength 
of permitting and encouraging local initiative, local experimentation 
and local responsibility in governmental activities concerning aviation, 
as in other fields. 

In this paper I shall try to paint a composite picture of state aero- 
nautical legislation in broad strokes, dealing mainly with trends, leav- 
ing the details to those who may be concerned with them in their pri- 
vate practice or civic life. 


ORIGINS 
In most states, the aggregate of state aviation laws, even though re- 
enacted into an aviation code, has fairly well discernible roots growing 
out of nationally planned origins. Thus in the 1920s and 1930s prior 





1 Act of June 23, 1938, c. 601, 52 Stat. 977, 49 USCA § 401-681 (Supp. 1946). 
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to the enactment of the Civil Aeronautics Act of 1938, you will find 
the strong influence of the uniform acts prepared by the National Con- 
ference of Commissioners on Uniform State Laws. After 1938 the pre- 
dominant influence has been the model or suggested legislation, spon- 
sored by the National Association of State Aviation Officials and the 
several other aviation groups represented in the Civil Aviation Legisla- 
tive Council, the federal Civil Aeronautics Administration, and such 
non-aviation organizations as the Council of State Governments and 
the National Institute of Municipal Law Officers. In some instances the 
later models have covered subjects treated in the earlier uniform laws, 
or have revised them, and throughout all of the adoptions of the sug- 
gested laws there have been variations and deviations by the several 
states in many respects. 


THE Unirorm Acts 

Perhaps the most influential of the uniform acts was the Uniform 
Aeronautics Act of 1922,? which asserted for the state, contract, tort 
and criminal jurisdiction over pilots, passengers and aircraft while in 
flight over the state, and in general assimilated their actions and the 
legal consequences thereof to the contract, tort and criminal law of the 
state. However, certain interesting innovations were included, such as 
the provision imposing upon the owner of every aircraft absolute liabil- 
ity for injuries to persons or property on the land or water beneath, 
caused by the flight of the aircraft or the dropping or falling of any 
object therefrom. * This absolute liability was imposed whether the 
owner was negligent or not, except in the case of contributory negli- 
gence of the person injured or the owner of the property damaged. If 
the aircraft was leased at the time, the lessee would be jointly and 
severally subject to the same absolute liability with the owner. How- 
ever, the operator of the aircraft, who was not the owner or lessee, would 
be liable only for the consequences of his own negligence. * Although 
changed by some states, these are still applicable rules of liability in a 
considerable number of states which adopted the uniform act provision. 
I believe Wisconsin is among them. 

The Uniform Licensing Act of 1930 ° dealt with the licensing of air- 
craft and airmen, and authorized issuance of state air traffic rules. It 
is noteworthy that the act recognized the policy, principles and practices 
established by the federal Air Commerce Act of 1926. © Furthermore it 
provided for the acceptance of a federal airman’s license if offered in 
lieu of a state license, and directed that issuance of state licenses for air- 
craft and airmen should coincide as far as practicable with the federal 
laws. In addition the act exempted from its terms, civil aircraft or air- 
men engaged exclusively in commercial flying constituting an act of 
interstate or foreign commerce. 





211 Uniform Laws Anno. 159. 

3 Jd., sections 5 and 4. 

4 Id., section 5. 

511 Uniform Laws Anno. 185. 

6 Act of May 20, 1926, 44 Stat. 568, 49 USCA § 171-184. (Supp. 1946). 
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The Uniform Aeronautical Regulatory Act of 1935 * shifted the em- 
phasis of the earlier Uniform Air Licensing Act, by making the posses- 
sion of federal aircraft and pilots’ licenses the requisite for lawful 
operation; and it added to the powers of the state supervisory body au- 
thority to license airports, landing fields, air schools, flying clubs, air 
beacons, etc. 

The Uniform Airports Act of 1935 * provided for the acquisition, 
construction and regulation of airports by municipalities, counties and 
other political subdivisions of the state. It declared the acquisition and 
ownership of land for such purposes to be public, governmental and 
municipal purposes, and expressly conferred powers of condemnation 
and taxation in that connection. 

While not adopted in toto by many states, except in the case of the 
Uniform Aeronautics Act of 1922 which was accepted by about half of 
the states, many of the provisions of the uniform acts, or comparable 
provisions, found their way into the statute books of the states. How- 
ever, by 1943 the usefulness of the uniform acts as models had waned 
to the point where the National Conference of Commissioners on Uni- 
form State Laws withdrew all four from the active list of uniform acts 
recommended for adoption by the states. 


THE SHIFTING OF AUTHORITY UNDER THE FEDERAL ACT 

The Civil Aeronautics Act of 1938 wrought a material shifting in 
the areas of federal and state authority. The Act established the domi- 
nance of federal power in the matter of air safety, particularly in the 
matter of air traffic rules, airworthiness of aircraft, competence of air- 
men, and the certification of both aircraft and airmen.® The Act as- 
serted federal control over the economic regulation of transportation 
by common carriers by aircraft, granting to the federal aeronautical 
agencies the important functions of certification of routes and of rate 
making. 1° As so often happens in the accomplishment of great changes, 
there were left shaded areas of doubt, where exclusivity of respective 
jurisdictions was not clear and where dual or joint governmental ac- 
tivity remained a possibility. 

In the air safety field, court decisions have supported the construc- 
tion of the Act which in effect requires federal certification of all air- 
craft and airmen. 1! In the economic regulatory field, instances of purely 
intrastate air transportation by scheduled carriers had been and con- 
tinued to be so negligible as to leave very little of substance upon which 
state regulation might operate without duplicating federal action. As 
subjects for fairly full state action, the airport, contract, tort, criminal 
and tax jurisdictions were generally left undisturbed. 





711 Uniform Laws Anno. 178. 

811 Uniform Laws Anno. 193. 

® Title VI, sections 601-610, Civil Aeronautics Act, cit. note 2, supra. 

10 Title IV, sections 401-416, Civil Aeronautics Act, cit. note 2, supra. 

11 Rosenhan v. United States, 131 F. (2nd) 932 (C. C. A. 10th 1942), cert. den. 
318 U.S. 790; United States v. Drumm, 55 F. Supp. 151 D.C. Nev., 1944). 
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AIRPORT ZONING 
The growth of air transportation, especially as it affected urban 
areas, brought an awareness of the necessity for developing and pro- 
tecting the approaches to airports, by the prevention of obstructions to 
safe landings and takeoffs. In 1939 the Civil Aeronautics Administra- 
tion, acting jointly with the National Institute of Municipal Law Offi- 
cers, drafted and recommended for general adoption by the states a 
Model Airport Zoning Act. This has been revised several times to meet 
certain changed conditions. The most recent draft was prepared 
in November 1944, !? and has since been endorsed by a dozen aviation 
and non-aviation groups and agencies. The act empowers municipali- 
ties and other political subdivisions of the state to promulgate, ad- 
minister and enforce under the state police power, airport zoning regu- 
lations limiting the height of structures and objects of natural growth 
and otherwise regulating the use of property in the vicinity of public 
airports, and to acquire by purchase, grant or condemnation, air rights 
and other interests in land, for the purpose of preventing obstruction of 
the airports’ approaches. As of the beginning of this year, the latest 
model draft had been substantially adopted in 16 states and the territory 
of Hawaii, '* and 9 states and the territory of Alaska had adopted acts 
substantially similar to one of the earlier versions of the model act. 
In-addition, 12 states (of which Wisconsin is one) had some form of 
airport zoning legislation, '° which the Civil Aeronautics Administrator 
regards as inadequate in some respects as compared with the model law. 
Reports so far this year indicate that at least 5 more states have adopted 
the latest model draft. '¢ ; 


AIRPORT CONDEMNATION AMENDMENT 
The war brought many aviation problems, some of which were 
susceptible of solution by the use of state power supplementing the 
main war effort. For example, in the building of more and better air- 





12 See SUGGESTED STATE LEGISLATION, Nov. 1, 1946, pps. 134-154, published by 
Council of State Governments; also in publications of the U. S. Civil Aeronautics 
ee and the National Institute of Municipal Law Officers (Wash., 
13 Arizona, L. 1945 (1st Sp.) c. 15; Florida, L. 1945, c. 23079; Georgia, Acts 
1945, Gov. Act. 558; Hawaii, L. 1945, c. 182; Illinois, L. 1945, p. 317 (S.B. 445); 
Iowa, L. 1945, c. 149; Kentucky, L. 1946, c. 188; Minnesota, L. 1945, c. 303, secs. 
24-36; Nebraska, L. 1945, c. 233; North Dakota, L. 1945, c. 40; Oklahoma, L. 
1945, H. 359; Pennsylvania, L. 1945, Act 107; Rhode Island, L. 1946, c. 1742; 
Tennessee, L. 1945, c. 74; Utah, L. 1945, c. 10; Vermont, L. 1945, Act 50; Wash- 
ington, L. 1945, c. 174. 

14 Alaska, L. 1943 ¢c. 23; Arkansas, L. 1941 Act. 116; Louisiana, L. 1944 Act 
118; Maine, L. 1941 c. 142; Maryland, L. 1944 (1st. Sp.) c. 18; Massachusetts, 
L. 1941 ¢. 537 (L. 1939 c. 412, Boston Airport) ; New Hampshire, L. 1941 e. 145; 
New Mexico, L. 1941 c. 171; North Carolina, L. 1941 ¢. 250; L. 1945 c. 300; 
South Dakota, L. 1948 ec. 2. 

15 Alabama, L. 1945 Act 402 Sec. 2, 4, 5 (Subd. 2, 3, 4) 6 (Subd. 1, 2); Con- 
necticut, G.S. c. 185 Sec. 3096; Idaho, L. 1939 c. 154; Indiana, L. 1945 ec. 190 Sec. 
9; Michigan, L. 1945 Act 327 Sec. 102, 127-129, 182, 151-156; Mississippi, L. 1942 
c. 200; Montana, L. 1989 c. 2; New York, L. 1945 c. 901; Ohio, L. 1945 S. 269 
rn 5; — L. 1941 c. 265; Wisconsin, L. 1945 c. 471, c. 235; Wyoming, L. 

c. ; 

16 Kansas, L. 1947, H.B. 56, approved April 10, 1947; Montana, L. 1947, c. 
287; Nevada, L. 1947, c. 205; Oregon, L. 1947, H.B. 75, approved April 21, 1947; 
Texas, L. 1947, H.B. 333, approved June 17, 1947. 
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ports, the program was speeded by state agencies and their political sub- 
divisions acquiring necessary land through the power of eminent do- 
main, with a wartime authorization in state law to take possession at an 
early stage of the condemnation proceedings, prior to judicial deter- 
mination of the amount of the award, or review thereof, thereby 
eliminating, in a great many states, time-consuming delay. Success in 
obtaining and operating under suc': amendments to the state con- 
demnation laws during the war, prompted continuation of the pro- 
posal as a general airport condemnation amendment, suggested either 
as part of the state eminent domain laws, or as part of the state airport 
enabling laws. 1* The proposal was particularly opportune in view of 
the extensive postwar program of federally-aided airport construction 
which was authorized by Congress in May 1946.1* Fairly widespread 
approval has been obtained, although at the beginning of this year 
there were still 16 states which did not allow the taking of possession for 
airport purposes until after the confirmation of the condemnation 
award by a court. 7 Some of the statutes adopted have made provision 
for payment of an estimated award into court, others have regarded the 
responsibility of the state or the municipality as a sufficient guarantee of 
payment and satisfaction of state constitutional requirements. 


AERONAUTICS COMMISSION OR DEPARTMENT ACT 

The war also brought a realization of the potentialities of postwar 
civil aviation, and it was believed in many quarters that the states and 
their political subdivisions might and could have an important role 
therein. As a result a concerted drive was made by state, federal and 
non-governmental groups combined, to see established in every state 
an independent aeronautics agency, either a commission, or a depart- 
ment with a single administrator, preferably divorced from other in- 
fluences and responsibilities, and concerned only with the best in- 
terests of aviation. The vehicle was an initial draft of a State Aero- 
nautics Department Act in 1944 and a revision in 1946, known as the 
State Aeronautics Commission or Department Act. ?° Adoptions were 
widespread, so that there are few states today without a state body or 
official charged with duties and powers of promotion and supervision of 
aeronautics in the state. 


RECKLESS FLYING 
The State Aeronautics Commission or Department Act (of 1946) 
contained certain provisions which were the embodiment of carefully 
worked out policies with regard to organization, promotional and de- 
velopmental powers, regulatory powers, and procedures. These were 


17 SUGGESTED STATE LEGISLATION, pps. 127-133, cit. note 12, supra. 

18 Act of May 13, 1946, Pub. L. 377, 79th Congress, “Federal Airport Act,” 
49 USCA § 1101-19 (Supp. 1946). 
_ 19 Alabama, California, Illinois, Louisiana, Kentucky, Maine, Maryland, Mich- 
igan, Mississippi, Missouri, North Dakota, Ohio, South Carolina, South Dakota, 
Vermont, Washington. 

20 SUGGESTED STATE LEGISLATION, pps. 87-126, cit. note 12, supra. For history 
of the State Aeronautics Commission or Department Act, see Schroeder, “Activi- 
ties of NASAO, 1941-1945, 14 JOURNAL OF AIR LAW AND COMMERCE 72 (1947). 
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agreed upon by the Civil Aeronautics Administration in consultation 
with other federal agencies on one side, and the National Association 
of State Aviation Officials consulting with other state agencies on the 
other, and were thereafter endorsed by non-governmental groups. For 
example, in aviation law enforcement, notice was taken that air traffic, 
particularly in non-scheduled and private flying, was on the increase, 
and since increased reckless or careless operation of aircraft was likely, 
it was deemed desirable and salutary to provide for local punishment, 
swiftly meted out. It was recognized that the Civil Aeronautics Board 
should continue to be the sole agency to establish regulations pertaining 
to general air traffic rules, airworthiness of aircraft, competency of air- 
men and operating standards; that the Civil Aeronautics Administration 
should continue to be the sole agency to enforce such regulations; but 
that the states should cooperate in such enforcement by administering 
punishment under their own laws for reckless operation of aircraft oc- 
curring in their jurisdictions. On its part, the Civil Aeronautics Ad- 
ministration stipulated that if adequate state action were taken against 
pilots in such cases, it would not take further action, except to proceed 
in appropriate cases for the revocation or suspension of the offending 
pilot’s federal certificate, on the ground of his incompetency. ?! Ac- 
cordingly, a provision was drafted in the State Aeronautics Commis- 
sion or Department Act which would make it a violation of state law 
to operate an aircraft while under the influence of intoxicating liquor, 
narcotics or other habit-forming drug, or to operate an aircraft in a 
careless or reckless manner so as to endanger the life or property of 
another. It was further provided, that in any proceeding charging care- 
less or reckless operation of aircraft, the court in determining whether 
the operation was careless or reckless “shall consider the standards for 
safe operation of aircraft prescribed by federal statutes or regulations 
governing aeronautics’’. ** In such manner, it was sought to supplement 
federal enforcement of the obvious infractions of air safety law without 
drawing in questions of law and policy regarding direct enforcement of 
federal regulations by the states, or imcorporating federal law by 
reference into state law. It might be said that in directing the court to 
consider the standards for safe operation as prescribed by federal stat- 
utes or regulations, the state legislature has set up a prima facie, never- 
theless not absolute, test of what constitutes reckless flying. Punishment 
provided under the suggested provision of law is by fine or imprison- 
ment or by a prohibition against operation of an aircraft within the state 
for a period of time prescribed by the court, not to exceed one year. ** 
With a system of exchange of violations information between the state 
and federal agencies, also provided for in the act, ** it was believed that 
a useful coupling of state and federal law enforcement, without destroy- 





21 “Civil Amenautios ‘Administration Policy Concerning the Role of the States 
in the Field of Air Safety Enforcement,” “+: heed 4, 1946 (C.A.A., Wash., D.C.). 

22 Section 13, cit. note 12, supra, at p. 111 

23 Section 23, id. at p. 124. 

24 Section 24, id. at p. 125; see also policy statement of C.A.A., cit. note 21, 
supra. 
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ing the basic federal responsibility over air safety regulations, had been 
provided for. 


REGISTRATION 

As a means of further tightening the relationship between federal 
requirements and local enforcement, it was made unlawful by the act, 
for any person to operate a civil aircraft in the state without appropriate 
effective federal airman or aircraft certificates. *> To enable the state 
to more effectively police private flying, provision was made in the Act 
authorizing the state aeronautics commission or department to require 
that resident private flyers register with the commission or department, 
and that resident owners of aircraft, not engaged in commercial flying 
in interstate commerce, register their aircraft with the commission or 
department. The requirements for state registration are limited to the 
possession of appropriate federal certificates and the payment of any re- 
quired state fee. Pilot registration fees are to be nominal, not exceeding 
$1.00, while fees for aircraft registration, if imposed, would be in lieu 
of all personal property taxes which might otherwise be levied upon the 
aircraft. *® As a further aid to enforcement of the reckless operation 
provision it is permitted that convictions of reckless operation be noted 
upon the violator’s state certificate of pilot registration. Neither pilot 
nor aircraft registrations are made revocable for any reason, and of 
course the act makes clear that neither the state court nor any other 
state agency may affect the federal airman or aircraft certificates. 77 


AIRPORT LICENSING AND DEVELOPMENT 

Under the act, the commission or department is vested with author- 
ity to provide for the approval of airport sites and the licensing of air- 
ports. 7 In general, it can be said that the standards prescribed for such 
approval or licensing are safety standards, not economic standards. 
In every case throughout the act, where discretionary or rule making 
powers are vested in the aeronautics commission or department, the 
standards prescribed for its action have been couched in terms of public 
safety. 

In the developmental field, the aeronautics commission or depart- 
ment is given general supervisory powers, and is directly charged with 
assisting the municipalities of the state in the development of airports.”° 
It is further authorized, out of appropriations made available, to estab- 
lish and operate state-owned airports. *° Provision is made for the ren- 
dering of state financial and technical assistance to municipalities for 
the development of their airports, as is provision for the receiving of 
federal financial aid in the case of both municipally and state-owned air- 
ports. *! In this connection it may be noted that a number of states have 
found themselves barred from rendering state financial assistance to 





25 Ibid, at p. 111, section 14. 

26 Ibid, at pps. 112-115, section 15. 

27 Ibid, at p. 125, section 23(b). 

28 Ibid, at p. 116, section 17. 

29 Tbid, at p. 101, section 4, at p. 102, section 6. 

30 Tbid, at p. 103, section 7. 

31 Tbid, at p. 102, section 6, at p. 107, section 7(f). 
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municipalities by virtue of prohibitions contained in their state con- 
stitutions, * 

One further provision of the State Aeronautics Commission or De- 
. partment Act, indicative of the attempt to dovetail state and national 
action, is the requirement written into the rule-making provision, that 
no rule, regulation, order or standard prescribed by the commission or 
department shall be inconsistent with or contrary to any act of Con- 
gress or any regulations promulgated or standards established pursuant 
thereto. *8 

MUNICIPAL AIRPORTS ACT 

With the enactment by Congress in 1946 of the Federal Airport 
Act, ** the role of the states and their political subdivisions in the de- 
velopment of new airports and the improvement of existing airports 
was given shape. To insure the carrying out of the national airport 
plan, which was the basis for the legislation and the continuing chart in 
promoting the system of public airports, it became necessary to be 
sure that the various municipalities and other public agencies, who were 
to be financially assisted and who would be basically responsible for 
the project developments, were equipped with legal authority to ob- 
tain the full benefit of the financial assistance made available by the 
Federal Airport Act, as well as assistance from their respective state 
governments and other sources. It was important that there be author- 
ity to locate airports outside of the city or county limits, and in some 
cases Outside the state, or upon public waters and reclaimed lands. It 
was also important that the power of eminent domain be conferred. To 
be completely useful, it was necessary to be sure that there existed power 
to raise money by taxation or by bond issues for airport purposes; also 
power to police the airports, and power to enter into joint operations 
with neighboring municipalities or political subdivisions. It was felt to 
be helpful if municipal airport property were clearly exempt from state 
taxation. Many of the foregoing powers and attributes already existed in 
municipalities and counties at the time of the adoption of the Federal 
Airport Act. Nevertheless it was not clear that such was universally 
true in all states. Accordingly, the “Municipal Airports Act’? was 
drafted with an eye to these many needful and useful details in provid- 
ing for municipal and county authority in the airport field. *° It was the 
aim of the legislation to provide a guide in amending or supplement- 
ing existing state legislation or to provide an act which might be 
adopted in its entirety, repealing statutes in conflict with it. 


32 Wisconsin apparently was among these states, for recently, in 1945, it 
amended its constitution, Article VIII, § 10, which provided that the state shall 
never contract any debt for works of internal improvement or be a party in carry- 
ing on such works, by excepting therefrom state appropriations and the raising 
of money by taxation for the development, construction and improvement of air- 
ports or other aeronautical projects. Wisconsin, L. 1945, c. 3, approved at election 
April 3, 1945. Several other states with comparable constitutional barriers have 
similarly amended, or initiated steps to so amend, their constitutions. 

33 Section 12(b), cit. note 12, supra, at p. 110. 

34 Cit. note 18, supra. 

35 Cit. note 20, supra, at p. A-5. 
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As drafted, the Municipal Airports Act contained sufficient language 
to accomplish the purpose of the Airport Condemnation Amendment, 
referred to earlier, in the matter of obtaining early possession in con- 
nection with eminent domain proceedings. ** The act also embodied 
the essential elements for authorizing the political subdivisions of the 
state to establish and operate airports in an adjoining state whose laws 
permit, *? such as was suggested by a “Reciprocal Airport Act” ** pre- 
pared by officials of several midwestern states. 


CHANNELING OF FEDERAL FUNDS 


One of the controversies in the enactment of the Federal Airport 
Act of 1946, and which delayed agreement on the law for over a half- 
year, was the struggle to require in the federal act that federal financial 
assistance should be channeled to the political subdivisions of the states 
through a state agency and not by direct dealings between the federal 
government and the cities. This attempt to eliminate direct federal- 
city relationships by specific prohibition in the federal law failed of 
passage. However, the act, in Section 9b, took cognizance of the struggle 
by providing that: 


“Nothing in this act shall authorize the submission of a project 
application by any municipality or other public agency which is sub- 
ject to the law of any state if the submission of such project applica- 
tion by such municipality or other public agency is prohibited by 
the law of such state.” 


At the time of the adoption of the Federal Airport Act in May 1946 
there were not more than one or two states of which it could be said 
that their laws clearly prohibited the direct dealings noted in Section 
9b. However, representatives of the state governments, notably the 
Council of State Governments and the N.A.S.A.O. who had been the 
principal proponents of channeling federal assistance, accepted Section 
9b as a challenge and drafted a “State Channeling of Federal Airport 
Funds Act’ for submission to the 44 state legislatures which were to 
meet in regular session in 1947. *° 


36 Thid, at p. A-9, section 3. 

37 Ibid, at p. A-7, section 2. 

38 Not printed, but possibly available at Council of State Governments, Chi- 
cago. See, Wisconsin, L. 1945, c. 74, G.C. 114.11 (2) (3). This act contains a 
condition of reciprocity not found in the Municipal Airports Act. 

39 While many of these state legislatures have recently adjourned, accurate 
reports on all of their actions are not as yet available. However, on April 3, in 
introducing a proposed amendment (S. 1038) to the Federal Airport Act, which 
would write the channeling requirement into the act, Senator Brewster made the 
statement that approximately 15 states had accepted the invitation contained in 
Section 9b of the Federal Airport Act, and had specifically required that federal 
funds for airport development be channeled through the state governments. Cong. 
Rec. 3179 (April 3, 1947). See, Indiana, L. 1947, c. 114; Maine, L. 1947, H.B. 
1690, approved May 138, 1947; Maryland, L. 1947, c. 896, sec. 85 (d); Minnesota, 
L. 1947, ec. 22; Montana, L. 1947, c. 288, secs. 11 (a), (b); Nebraska, L. 1947, 
L.B. 177, approved April 9, 1947; New Jersey, L. 1947, c. 315; New York, L. 
1947, ec. 489; Pennsylvania, L. 1947, Act 56; South Dakota, L. 1947, c. 4; Ten- 
nessee, L. 1947, c. 131, but appliable only to class 3 and smaller airports; Utah, 
L. 1947, H.B. 149, approved March 20, 1947; West Virginia, L. 1947, S.B. 120, 
a. approved March 8, 1947; Vermont, L. 1947, S. 46, approved April 16, 
1947, 
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ECONOMIC REGULATION 

I should like to turn for a moment to an aspect of the legislative 
field which I have but lightly touched upon in describing briefly the ef- 
fect of the Civil Aeronautics Act of 1938, namely, the field of economic 
regulation. The significant existing legislation providing for economic 
regulation of air transportation is federal, contained in the Civil Aero- 
nautics Act of 1938, although there are some state laws which have been 
little used. *° However, on the ground that Congress in enacting that 
act preserved the right of the states to provide economic regulation of 
intrastate air commerce, and that there is coming a great development 
in intrastate air transportation, a drive was begun in 1944 by the Na- 
tional Association of Railroad and Utility Commissioners to secure an 
adoption of their draft of a “Uniform State Air Commerce Bill.” *! 
This bill would subject common carriers by aircraft to state economic 
regulation, to be administered by the state agencies now charged with 
the duties of administering the regulation of public utilities. As 
drafted, the bill would affect intrastate segments of interstate routes, as 
well as purely intrastate air transportation. In three states which re- 
cently adopted :the Uniform State Air Commerce Bill, in 1945, Ala- 
bama, Arkansas and Vermont, * the legislatures specifically cut down 
the possibile coverage by exempting from regulation the intrastate busi- 
ness of interstate air carriers holding Civil Aeronautics Board 


certificates. ** 

With respect to state participation in the control of economic regu- 
lation there has recently been another and different approach from 
that of the Uniform State Air Commerce Bill. This is suggested in a 
resolution which was adopted by the Eighth General Assembly of the 
States, January 18, 1947, at Chicago, wherein it was resolved: 


“That the several states be given major consideration in the 
federal determination of air route services and patterns in contin- 
ental United States, by the establishment of a procedural system 
which will provide participation by the states affected in the formu- 
lation and determination of air routes.” 44 


TAXATION 
In the field of state taxation, the aviation business, the airlines, 
other commercial operators and private flyers, find a variety of taxes 
which are applicable to them specifically, as in the case of aircraft regis- 
tration fees, pilot license fees, and aviation gasoline taxes, and the usual 





40 See Rhyne, Federal, State and Local Jurisdiction Over Civil Aviation, 11 
Law and Contemporary Problems 459, 470 (1946). 

41 Special Report of Committee on Legislation, Oct. 15, 1944, National Asso- 
ciation of Railroad and Utilities Commissioners (New Post Office Building, Wash- 
ington, D. C.). 

42 Alabama, L. 1945, Gov. No. 269; Arkansas, L. 1945, No. 252; Vermont, L. 
1945, H. 189. See also Tennessee, L. 1945, c. 72 excepting federally certified air 
carriers from state economic regulation administered by Bureau of Aeronautics, 
and So. Dakota, L. 1945, H. 132, limiting Aeronautics Commission to regulation 
of purely intrastate air carriers. 

43 This Uniform State Air Commerce Bill was introduced in approximately 
six state legislatures in 1947. 

44 Proceedings, 8th General Assembly of the States, January, 1947, Chicago 


(Council of State Governments). 
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general taxes applicable to all businesses and persons, such as real prop- 
erty, personal property, net income, capital stock, gross earning and pay- 
roll taxes. 

With respect to personal property taxes on aircraft there has been 
a tendency in some places to substitute a graduated registration tax, 
payable to the state in lieu of state, county or city personal property 
taxes, and scaled according to the weight of the aircraft. #° In the matter 
of eliminating multiple taxation of airlines, the National Association 
of Tax Administrators has suggested that the states adopt legislation 
embodying a formula for the allocation of all interstate airlines tax 
bases. *® The formula is made up of three equally weighted factors, 
namely, scheduled aircraft arrivals and departures, originating revenue, 
and originating and terminating tonnage. It is contemplated that the 
parts of a given tax base allocated to the several states in which any one 
airline operates should add up to 100 percent, no more and no less. Of 
course, the sum of the several parts will equal 100 per cent, if, and only 
if, all of the states in which an airline operates use the same allocation 
formula and data, and agree upon the elements of the tax base which 
are subject to allocation by formula. Whether such a solution can be 
accomplished by the states acting independently, without some form of 
federal supervision or control, as was suggested in the Civil Aeronautics 
Board report to the 79th Congress on the “Multiple Taxation of Air 
Commerce,” 47 remains to be determined. 


THE FUTURE 

With respect to the future of state legislative activity in aviation, 
may I say that I have been privileged to stand at a place of vantage, 
where federal and state interests have met and sometimes clashed, and 
I have had the privilege of taking part in the drafting of laws most 
often designed to harness the sometimes opposing forces to pull co- 
operatively. 

I am inclined to believe that there is still much of state aviation 
legislation ahead, that we are in the flood tide rather than the ebb. 
The activity of the state legislatures in aviation law in the four years 
1944-1947, has been unparalleled in any other four year period of 
aviation history. Literally, thousands of bills affecting aviation have 
been introduced in the state legislatures and hundreds enacted. Avia- 
tion is experiencing growing pains, and as it grows, the tendency to 
regulate, to postulate and then to clarify grows with it. While there have 
been many introductions of bills in Congress since the Civil Aeronau- 
tics Act of 1938 which would tend to further reduce state action, the 
Congress has as yet shown no tendency to accept such a position. 


#5 Such as in Michigan, L. 1945, No. 327. See also Minnesota, L. 1945, c. 411 
and ¢. 418, fixing aircraft taxation in lieu of all other taxes on such, and taxing 
flight property of air carriers on an assessment of 40% of full value as appor- 
tioned to state per formula, prorating state activity to total activity of air carrier. 

46 See Report of the Committee on Taxation of Airlines, August 1946, National 
Association of Tax Administrators (Chicago). 

47 H.R. Doc. No. 141, 79th Congress (1945). For incorporation of the report’s 
recommendations into proposed legislation see Representative Bulwinkle’s H.R. 
1241 (80th Congress) introduced Jan. 23, 1947. 








FRONTIERS OF AVIATION LAW 


By Pat McCarran 


Senior United States Senator from Nevada, ranking minority 
member and former Chairman of the Senate Judiciary Com- 
mittee. Co-author of the Civil Aeronautics Act of 1938, Fed- 
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President, Nevada State Bar Association; and Vice-President, 
American Bar Association. 


M°?* of you who are present have participated throughout the 
day in an Aviation Law Institute which has dealt with existing 
law and legislation in this field. Tonight I want to take you with me 
a little beyond the existing picture for a look at the Frontiers of 


Aviation Law. 


Because aviation is relatively a new art and a new industry, the great 
body of aviation law still is statutory. It has been the duty of the Con- 
gress, and it still is the duty of the Congress, to probe beyond the present 
to chart the future path of civil aviation in this country. When I first 
came to the Senate the nearest thing we had to a basic law for civil avia- 
tion was the Air Commerce Act of 1926.1 The development of civil 
aviation during my 14 years of service in the United States Senate has 
far exceeded our fondest dreams. It has been my privilege to have 
participated in the drafting, sponsorship and formulation of the federal 
legislation which made this development possible. 


Aviation law is indeed a quicksilvery field. Yesterday we may have 
thought we had charted its frontiers; that we had platted a map to en- 
able us to say that aviation law is concerned with this and that; that 
these are its problems; that it encompasses such and such concepts; that 
it goes here, but stops there. And then aviation engineers solved new 
problems, and new horizons were ours to conquer. The useful range of 
aircraft was extended from a few hundred miles to the entire length 
and breadth of the globe. Today every spot on earth is within 60 hours 
of Milwaukee by air carrier. Our whole thinking in the field of avia- 
tion law has been forced to change quickly, as the great technical 
achievements of World War II advanced aviation to undreamed-of 
accomplishments. 


You to whom I speak have witnessed the change of precedent after 
precedent, in the legal field, as aviation developed. I cite merely one 
example—the insurance field. There the courts in the early years of 
aviation held that every person who took a flight as a passenger in an 
airplane was “participating” in aviation, so recovery for death or injury 





1 Act of May 20, 1926, 44 Stat. 568, 49 USCA. § 171-84 (Supp. 1946). 
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to such a passenger was barred under a standard clause in insurance 
policies excluding coverage of persons “participating” in aviation. To- 
day, in state after state, such precedents have been overruled as the 
courts hold this same language does not exclude passengers, the courts 
reasoning properly that only the pilot actually participates in aviation 
under present day circumstances. As one court has aptly said: 

“In adapting the general principles to the newest mode of trans- 

portation, it is not altogether ‘putting new wine in old bottles.’ 

Although the same principles must obtain and be applied, the law 

of aeronautics cannot be completely synchronized with the law per- 

taining to other agencies, for it must be modified to meet the traffic 

problems of the novel method.” 
So we have had changes in both technical and legal fields which have 
greatly affected aviation law. My purpose tonight is to sketch a few of 
the fields in which I believe the frontiers of law must be extended to 
meet the present and future needs of civil aviation. 

The Civil Aeronautics Act of 1938? has been on the statute books 
less than ten years, but already it is outmoded in many respects, and 
inadequate in others. That is true in spite of the fact that, when it 
passed the Congress, it was the best law we could get at the time. * We 
knew then that air transportation was to become a major force in our 
nation, both in time of war and in times of peace; but we did not foresee 
by any means all of the problems which would develop in such a few 
short years. My concern tonight is not with the existing legislation so 
much as with the frontiers to which it should be pushed, to pattern an 
act for the proper regulation and development of the future of civil avia- 
tion. The urgent need for amendment of the Civil Aeronautics Act of 
1938 has been apparent for several years. On March 20, 1944, I pre- 
sented a bill (S. 1790 of the 78th Congress) to completely rewrite all 
federal legislation for civil aviation; to codify and bring up-to-date exist- 
ing aviation legislation; to bring into one act those unrepealed provis- 
ions of the air commerce act of 1926 which many people do not realize 
are still the law of the land; and to write into law the necessary legis- 
lative provisions which experience has indicated will be necessary for 
the future development of aviation in this country. This bill, with some 
refinements of language, was re-introduced as S. | in the present 
Congress. 


To detail all the changes in language and substance which nearly 
ten years of operation under the Civil Aeronautics Act of 1938 has indi- 
cated are necessary would require much time. I commend the bill to 
your study, and I point out a few highlights: New provisions for the 
granting of experimental route ceri..icates, without the present lengthy 
certificate hearings, so as to encourage new enterprise in developing a 


“52 Stat. 977, 49 USCA § 401 (Supp. 1946). 

’ The 1938 act was four years in the making. The first draft was introduced 
on March 26, 1934, as S. 2187 of the 78rd Congress. Even while the legislation 
was “in the mill’, new developments made changes necessary; and during those 
four years, I prepared and introduced no fewer than nine separate bills on this 
subject, each a complete redraft of the previous bill. The bill which finally be- 
came law was S. 3845 of the 75th Congress. 
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truly nation-wide air transportation service; the recreation of an in- 
dependent civil aeronautics authority and an independent air safety 
board; new economic regulations for contract air carriers; and a new 
grant of authority providing control, for the first time, of the rates and 
fares of our air carriers when operating in foreign air transportation. 
You will find by a study of this bill that it contains language extending 
the frontiers of aviation law to hitherto uncharted fields, some of them 
fields in which federal officials now claim the right to pursue an un- 
fettered path, often in conflict with the policy of the Congress. 


For example, in 1946 the CAB and the State Department, in the so- 
called “Bermuda Agreements” ‘ stretched the language of the existing 
act to the point of claiming that various sections of that act authorize an 
executive agreement whereby important air rights of this country were 
bargained away to England. These primarily administrative officials 
went so far as to agree that the International Civil Aviation Organiza- 
tion * could control rates of our air carriers in foreign air transportation 
in any case where England would not agree to the proposed rates sug- 
gested by our air carriers. If you will pause to recall that we are out- 
voted in the International Civil Aviation Organization by at least 42 to 
1, you can see where this policy, if widely followed, would leave us, in 
the race for international air transportation business. At the same time, 
the Civil Aeronautics Board and the State Department agreed to give 
England certain air rights in this nation, such agreement being in 


direct conflict with specific provisions of the existing act. ® To top this 
both C.A.B. and the State Department then claimed these gifts of rights 
and controls, to throttle our civil aviation down to where England 
wants us to be, where an “‘Executive Agreement,” and so not subject to 
review by the Congress or anyone else in authority. 


It is full time to extend our aviation law frontiers to the point of 
preventing such bureaucratic bargaining away of our national rights. 
To accomplish this, I have introduced a bill (S. 11) providing that: 


“No agreement with any foreign government restricting the right 
of the United States or its nationals to engage in air transport 
operations, or generally granting to any foreign government or its 
nationals or to any air line representing any foreign government any 
right or rights to operate in air transportation or air commerce 
other than as a foreign air carrier in accordance with the provisions 
of the Civil Aeronautics Act of 1938, or respecting the formation of 
or the participation of the United States in any international organ- 
ization for regulation or control of international aviation or any 
phases thereof, shall be made or entered into by or on behalf of the 
Government of the United States except by treaty.” 


Much as I realize the need for changes in our basic aviation law, I am 
not content that those changes should be made administratively. The 


4 Air Services Agreement between the United States and the United King- 
dom, signed at Bermuda Feb. 11, 1946. Treaties and Other International Acts Ser. 
1507, 1946 USAvR 108. 

5 INTERNATIONAL CIVIL AVIATION CONFERENCE, Chicago, Nov. 1 to Dec. 7, 1944. 
Final Acts and Related Documents, Dep’t. of State No. 2882, Conference Ser. 64. 

6 Section 402; cit. note 2, supra. 
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subject is far too important to be allowed to slip away from control by 
the Congress, which alone has the right, and the power, to determine 
national policy. 

The pace of the world is geared to transportation, and aviation is 
the instrumentality which will set the future pace in foreign trade and 
in the passenger field. In the fight for the air markets of the world our 
country must not come out second best. In our thinking, therefore, the 
frontiers of aviation law must be projected upon this world-wide pic- 
ture, and we must, within the constitutional framework of the Govern- 
ment of the United States, chart a pattern which will bring us to the 
forefront and keep us there. 

That is why, in 1944, I proposed putting the entire facilities of the 
air transport industry and the full weight of the Government of the 
United States back of a single community company to carry the flag of 
the United States on the airways of the world. Our national security 
and our future as a trading nation depends upon maintaining our 
leadership in international air transportation. The only way to main- 
tain that leadership in the face of growing competition by foreign na- 
tions is by consolidating all our resources in the air to meet and surpass 
that competition. 

The entire facilities of all air carriers of this country, devoted to 
foreign air transportation, are valued roughly at one hundred million 
dollars. Not long ago England, at a time when she was so desperate for 
money that she was forced, so she said, to negotiate a loan of approxi- 
mately four billion dollars from this country, made available to her 
chosen instrument in the aviation field six hundred million dollars for 
the sole purpose of assuring domination of the airways of the world. No 
single line in this country, when it must compete with other air lines on 
the same routes, can secure and expend so vast a sum as six hundred 
million dollars. The French have announced an initial subsidy of 
forty million dollars for Air France. ‘The Dutch employ the simple 
expedient of making up, each year, the annual deficit of their national 
air line, KLM. Only the united strength of all factors in our national 
transportation industry, with the full backing of our Government, can 
compete on an equal footing with the other Governments of the world, 
each of which operates only through one nationally sponsored and 
financed line in the field of international air transportation. 


Recent financial and other troubles of our air carriers illustrates and 
underlines the picture I paint. We cannot afford financial or other 
failures which cause our air carriers to fall behind in this race. Our fu- 
ture—the future of our whole nation—is too dependent on our success. 
The price of failure could well mean eventual extinction. What though 
we have never had such an air line created by law before? Is it not time 
that our aviation law frontiers are pushed out into hitherto uncharted 
fields so that we can win in this race for the air markets of the 
world? I for one think so, and I know that many of my colleagues in the 
Senate hold the same view. Senators White and Brewster have just 
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joined me in sponsorship of legislation to accomplish this purpose. By 
consolidating all of our air carriers, operating internationally, into a 
single community company, and giving our domestic air carriers, our 
steamship lines, and our railroads a stake in the success of the consoli- 
dated company, destructive rivalries between American air carriers 
abroad will be avoided and at the same time we will present a united 
front against the competition of foreign government air monopolies. 
We must meet the chosen instruments of Great Britain, France, Hol- 
land, Belgium, Russia, and other foreign nations, on an equal basis in 
the post war competitive race for air supremacy. 


In the field of taxation, the frontiers of aviation law are even now 
the subject of intense exploration. In 1944 the Supreme Court of the 
United States held, in the case of Minnesota v. Northwest Airlines, 7 that 
a Minnesota County in which the airlines’ executive offices were located 
could tax all of the planes of that great airline, which at that time oper- 
ated from Chicago to the Pacific coast. Maintenance bases were oper- 
ated at that time in five states. When this case reached the courts, prece- 
dent offered two rules from which to choose—the “Ship” rule and the 
“Railroad” rule. Under the “Ship” rule which the court adopted, the 
home port may properly tax all of a carrier’s planes. Under the ‘‘Rail- 
road” rule carriers would allocate taxes among the several states through 
which or in which planes might operate, based on the proportionate 
value of the planes found to have acquired a taxable situs in each 
state. The airplane is, of course, vastly different from the steamship and 
a railroad, and it seems to me that an entirely new theory of taxation 
should be worked out to meet its needs. 

It is true that, pursuant to a congressional resolution, a very exhaus- 
tive study and report to Congress was made by the C.A.B. as a result of 
the Supreme Court decision to which I have just referred. * In general 
the report recommended creation of a federal board to prevent the 
states from imposing discriminatory or multiple taxes on airlines. I 
have refrained from acting upon the recommendations made in the re- 
port to Congress because it seemed to me that it recommended too much 
federal dictation to the states and too little in the way of constructive 
thought toward the solution of this very important problem. My final 
conclusions have not yet been formulated, but I am at present thinking 
along the line of a solution to this problem by state legislation; state 
legislation under which the peculiar characteristics of airplanes and air 
travel, and the peculiar problems which they involve in the way of state 
police and other assistance of various kinds, will be taken into considera- 
tion. Perhaps a formula based upon aircraft arrivals and departures, 
revenue tons handled, and revenues originating in each state would be 
a start in the right direction. Where a plane merely flies over a state for 
a few minutes without landing, I am not prepared as yet to say that the 
state should share in taxes levied on the airplane. 





7322 U.S. 292, 1944 USAvR 1 (1944). 
8 Multiple Taxation of Air Commerce (1945), House Doc. 141. 
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The lawyers of this country, and the members of the American Bar 
Association in particular, should lend their combined efforts toward a 
solution of this important problem. I earnestly hope that it can be 
solved without superimposing a complicated federal administrative 
board upon the states. It is important to the future welfare of our 
aviation industry that, in extending this particular frontier of aviation 
law, the evils of multiple taxation in this field should be avoided by the 
creation of taxation machinery specifically designed for air transporta- 
tion; which will, at the same time, insure to each state its fair share 
of tax revenue from this source. Aviation is entitled to a fair ride, but 
not a “free” ride in this field of taxation. 


While arguing for more complete coverage of airport problems in 
the bill (S.3845) which became the Civil Aeronautics Act of 1938, I 
had occasion to say to the United States Senate on May 11 of that year: 


“We look at an airplane in the air and we say what a wonderful 
thing it is. We see it passing overhead and think that is all there is 
to it, a magnificent structure, a great piece of technical mechanism. 
But that plane must go up from some point and it must come down, 
and the landing fields from which it rises and to which it goes are 
just as important as is the mechanism itself which goes through the 
air. The landing field is as much a part of the aviation industry and 
as much a part of the science as is the mechanism which passes from 
one landing field to another. Indeed, there is nothing more essential, 
from the standpoint of safety in the air, than safe and adequate 
places on which to land and from which to take off.” 


The airport is indeed the keystone of all aviation development. The 


glamour of the technical and mechanical phases of airplanes has far 
overshadowed the role of an airplane’s first requisite—an airport. With- 
out airports aviation is nothing. I compromised, in the Civil Aero- 
nautics Act of 1938, on a provision for a study and report on the airport 
problem, in lieu of the more comprehensive provisions I wanted; and 
it took nine years after that to get basic federal airport legislation. Last 
year the Congress passed and the President approved a Federal Airport 
Act. ® We now have a national airport plan, provided for by federal law, 
with five hundred million dollars in federal funds authorized for expen- 
diture on this plan, in cooperation with states and cities. 


But the Federal Airport Act, though an important aid to the growth 
of civil aviation in this country, has not extended the airport law fron- 
tier as far as it must go in this direction. If we are to be an airborne 
nation, in the same sense that we are now sometimes referred to, be- 
cause of our development and use of the automobile, as a “Nation on 
Wheels”, we must have thousands of new airports; we have, in truth, 
barely scratched the surface of our airport problem. Just think of how 
few our airports are, in comparison with our paved roads. Undoubtedly 
new legislation will be needed, to keep our development in this field 
abreast of technical achievements. 

In another respect, also, the Federal Airport Act may need amend- 
ment. A few months ago I found it necessary to protest the action of 








960 Stat. 170, 49 USCA § 1101 (Supp. 1946). 
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the Administrator of Civil Aeronautics in attempting to write into the 
Federal Airport Act, by bureaucratic decree, in the nature of regula- 
tions, virtually every power denied him by the Congress in the Act. In- 
stead of waiting for the Congress to move the frontiers of the Act for 
him, he sought to lift himself by his own boot straps. Others protested, 
as I did, and the result retraction, by the Administrator, of his more 
extreme proposals. But the need for more adequate and definite con- 
trol of such attempts, in the future, prompts me to make a mental note 
that if and when a revised Federal Airport Act is drafted, it must 
contain specific language to prevent such an abuse of discretion. I 
should like to hear from you, as lawyers, with regard to any ideas you 
may have for improvement of the Federal Airport Act. As a life-long 
member of the legal profession, I know from experience that it is when 
actual cases arise that defects and needed improvements in legislation 
become most apparent. Let me know of any defects or needed improve- 
ments which your experience reveals, as I would welcome your co- 


operation. 


I mentioned contract air carriers; what of the non-scheduled prob- 
lem in general? There one finds a whole multitude of problems which 
the C.A.B. is attempting to cover by economic regulation, in a manner 
contrary to the intent of the Congress when it adopted the Civil Aero- 
nautics Act of 1938. As lawyers you are familiar with statements such 
as a recent one from the United States Supreme Court that the “inten- 
tion of the lawmaker constitutes the law.’”’ Yet on this frontier the 
C.A.B. is perverting general language to a specific unintended result. 
The bill to revise and restate the civil aviation law of this country (S. 
1 of the present Congress) , attempts to further define the respective 
jurisdictions of the federal and state governments in the field of civil 
aviation. The overlapping of these jurisdictions should be avoided, so 
far as possible, to prevent duplication and waste of effort. This is a 
problem that is crying out for solution. States, in the field of aviation, 
often have laws which are in many instances a crazy-quilt patchwork of 
statutes rather than well-rounded and up-to-date legislation for the 
aviation field. There is need for vision; for order; and for logic in this 
delicate field of intergovernmental relationships. It is up to the lawyers 
of America to chart the frontiers of aviation law in this, as yet, un- 
charted field. 


We in America find ourselves with airplanes operating all over 
the world. Both domestically and in international air transportation, 
our airplanes are second to none. The technical frontiers of aviation 
have been or are being conquered. It is up to us, the lawyers of Amer- 
ica, to conquer the legal frontiers of the aviation field. Man-made laws 
will govern the future of aviation—it depends upon those laws, and 
those laws depend upon us. I feel certain that the lawyers of America 
will rally to this task and see to it that the frontiers of aviation law are 
adapted to the air age in which we now live. 
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; I am very glad to write an editorial foreword for the series of ad- 
dresses on Aeronautical Law in this issue of the JOURNAL. This field 
7 belongs to the young lawyers of this country. They have participated 
in developing the air forces of our country, they are alive to the prob- 
lems of aviation, — they are the ones who will live with these problems 
and work out their solution. 

The importance and complexity of these problems is shown by the 
addresses of these young men, with whom I include Senator McCar- 
ran, prepared for a joint meeting on April 25, 1947, of the Committee 
on Aeronautical Law of the American Bar Association and the Mil- 
waukee Bar Association under Mr. Ronold A. Drechsler, president. 

The joint effort in holding this first Air Law Institute of the Ameri- 
can Bar Association illustrates the great opportunity open to state and 
local bar associations in holding law institutes in cooperation with the 
American Bar Association. A meeting of this type was held at Wash- 
ington, D. C., in cooperation with the Bar Association of the District 
of Columbia. Other meetings are projected for the next year. The 
Section of Corporation, Banking and Mercantile Law recently held a 
regional meeting at Timberline Lodge on Mount Hood, Oregon, in 
which representatives of the American Bar Association participated. 
The same section held a meeting at Chicago with the Chicago Bar 
Association. The plan has infinite possibilities and is offered for study 
to state and local associations in the formulation of their programs. 

The impact of the Law of the Air on international law of the fu- 
ture is destined to be history-making. As ships sailed the seas, interna- 
tional law was developed. So too, as aircraft sailed the air, commercial 
air transportation develops, great basic problems of air commerce 
arise, great international problems arise. The profession has been 
brought up to date by the pamphlet on Current Status of Air Law pre- 
pared by the Aeronautical Law Committee. ! 

Great contributions to the private and international law of the 
air of the future are in the making. The American Bar Association, 
through such institutes, can perform its duty and prepare the lawyers 
of the country for the great opportunities before them. It is grateful 
to the JOURNAL OF AiR Law AND CoMMERCE of Northwestern University 
for the publication of the fine papers prepared for the first Air Law 
Institute sponsored by the American Bar Association. ” 

Car B. Rix 


President, American Bar Association 








1See Spring issue, 14 JouRNAL oF AIR LAW AND COMMERCE, 217 (1947). 

_ 2 Due to limitations of space in this issue, the following papers prepared for 
this Institute will be printed in the Autumn issue; Federal Aviation Legislation, 
by Emory T. Nunneley, General Counsel, Civil Aeronautics Board; Legal Rules 
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FRED D. FAGG, JR. — CONGRATULATIONS! 


With the appointment of Fred D. Fagg, Jr. as President of the Uni- 
versity of Southern California, Los Angeles, effective September 1, 
1947, the JoURNAL OF AiR LAW AND COMMERCE loses the close associa- 
tion of its founder. The editors of the JouRNAL join with Northwestern 
University in extending best wishes to Dr. Fagg for every success in 
the opportunities that lie ahead of him in his new appointment. 

In 1929 Dr. Fagg, then a Professor of Law at Northwestern, founded 
the Air Law Institute, along with Dean John H. Wigmore, and be- 
came the first editor of the JouRNAL oF Air Law, a position he held 
until appointed the Director of the Bureau of Air Commerce in 
March 1937. A year later Dr. Fagg returned to Northwestern as Dean 
of the School of Commerce, again associated himself with the 
JournaL, later becoming in June 1939, Vice-President and Dean of 
the Faculties at Northwestern University. In 1946 Dr. Fagg was in- 
strumental in creating the Northwestern University Institute of Aero- 
nautics and became its first Director. Under the auspices of that Insti- 
tute, the JOURNAL OF AIR LAW AND COMMERCE was reactivated by 
the Schools of Law and Commerce and resumed publication of the 
present volume. 

In World War I, Dr. Fagg was a pilot in the 92nd Aerial Squadron, 
A.E.F., and served overseas. In 1928-29 he was an exchange professor 
at the Institut fiir Luftrecht, in Kénigsberg, Germany. At North- 
western in the summer of 1930, Dr. Fagg conducted the first summer 
Air Law Institute (August 6-19) and first National Legislative Air 
Conference. At one time he served as a member of the Illinois Aero- 
nautics Commission and as Secretary of the National Association of 
State Aviation Officials. In 1934-35 Dr. Fagg became Legal Counsel 
to the Federal Aviation Commission, and was appointed to the Ameri- 
can section of CITEJA. In 1935 he acted as Legal Counsel to a Sen- 
ate subcommittee on Aircraft Accident Investigation. The following 
year he was named a consulting expert to the Bureau of Air Com- 
merce and assumed general supervision of the very comprehensive 
revision of the Civil Air Regulations which were issued in November, 
1937, in the general form and scope they have retained to date. ' 
While Director of Air Commerce, Dr. Fagg served as Secretary to the 
Interdepartmental Committee on Civil Aviation Legislation that was 
largely responsible for formulating and drafting the Civil Aeronautics 
Act of 1938. In July of this year, he was elected to the Board of Direc- 
tors and Executive Committee of the National Aeronautics Association. 

In accepting the appointment to the University of Southern Cali- 
fornia, Dr. Fagg returns to familiar associations. In 1927-28, he was 
Assistant Dean, College of Commerce of that University. In his new 








for International Aviation, by Gerald Brophy, General Counsel for TWA and 
formerly U.S. representative to PICAO; and Aviation Accident Liabilities, by 
Edward C. Sweeney. 

1See, Wigmore, Form and Scope of Civil Air Regulations, 10 JOURNAL OF 
Arr Law AND COMMERCE, 1 (1939); Knotts, Cooperative Planning of the Civil 
Air Regulations, 10 JOURNAL OF AIR LAW AND COMMERCE, 30 (1939). 
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position, Dr. Fagg will have opportunity to continue his association 
with aviation in connection with the College of Aeronautics of the Uni- 
versity of Southern California. It is recalled that Northwestern Univer- 
sity was joined in editing early volumes of the JoURNAL oF AIR 
Law with the University of Southern California and Washington Uni- 
versity, St. Louis. The editors rejoice with Dr. Fagg over his new op- 
portunities for continued service to higher education and for the 
development and advancement of civil aviation. 


LEON GREEN 


The resignation of Leon Green, Dean and Professor of Law at 
Northwestern University School of Law for 18 years, was announced 
May 22nd. This was due to illness in the family requiring a move to 
a warmer Climate. 

Dean Green assumed his duties at Northwestern Law School shortly 
before the inception of the JoURNAL OF AiR Law, and was continuously 
one of its enthusiastic supporters who early recognized the need of a 
university aviation forum published by an Air Law Institute. Par- 
ticularly during the past year, the editor-in-chief wishes to acknowledge 
the valuable counsel given by Dean Green in meeting the numerous 
problems associated with the revival of the JouRNAL and with the 
establishment of an aviation law program in the Law School. It is 
with pleasure that the editors congratulate Dean Green on his ap- 
pointment to a distinguished professorship at the University of ‘Texas 
Law School where he will assume his new duties, September 1. 

An authority in the field of tort law, Dean Green was a contributor 
to the JouRNAL, and author of Rationale of Proximate Cause, 1927; 
Judge and Jury, 1930; and The Judicial Process in Tort Cases, \st ed. 
1931, 2nd ed. 1939. Dean Green practiced law in Texas for several 
years, was Professor of Law at the University of Texas from 1921-26, 
and in 1926-27 was named Dean and Professor of Law of the University 
of North Carolina Law School. In 1927 he was called to Yale Uni- 
versity, holding the rank of Professor of Law, when he accepted the 
appointment of Dean and Professor of Law at Northwestern in 1929. 
Dean Green holds honorary degrees of M.A. from Yale University and 
LL.D. from the University of Louisiana. 

The editors of the JouRNAL will long feel the loss of the energetic 
support of Leon Green, but are confident that he and his family will 
find great satisfaction at the University of Texas, and hope that he can 
continue to contribute to the JouRNAL from his profound knowledge 
of tort law. 








STATE AND LOCAL 


Department Editor: Madeline C. Dinu* 


NASAO ACTIVITIES 


NNOUNCEMENT is made of the Annual Meeting of the National 
Association of State Aviation Officials at Fort Worth, Texas, October 
26-28, 1947. 


In recent months, two Regional NASAO meetings have been held at 
which state aviation problems were discussed and action taken thereon.! At 
the Region II meeting, the states of Alabama, Florida, Mississippi and South 
Carolina were represented. The following subjects were discussed at length: 
Channeling of Federal Airport Funds; Coordination of State Plans with Na- 
tional Airport Plan; Reception of Federal Airport Program; Surplus Air- 
ports; State Aviation Legislation; Air Safety and Enforcements; CAA Air- 
marking Program; Puerto Rico Proposed as a Member of NASAO. 

Resolutions adopted were on the following matters: 


Federal Intervention in State Aviation Legislation (a serious indict- 
ment). 

Federal Policies in Negotiations with Local Public Officials. 

Programming of Federal Airport Funds. 


At the Region I meeting, which was a coordinated CAA-NASAO meet- 
ing, 2 the states of Connecticut, Maine, Maryland, Massachusetts, Minne- 
sota, New Hampshire, New York, Pennsylvania and Vermont were repre- 
sented. The following subjects were discussed: Veterans Flight Training 
Program; Non-Scheduled Flight Operations; CAA Program in Aviation 
Education and its Relation to Individual States; Urgent Need of Better 
Training to Eliminate Unhealthy Aviation Practices; Air Navigational Fa- 
cilities Program; Communications and Air Traffic Control Services to Air- 
men; Functions of the CAA Regional Attorneys; Organization of Training 
Program for State Enforcement Agencies; Air Marking Program; and 
Federal Airport Program. 

As a National Association, state aviation officials have been actively 
participating in conferences, meetings and discussions with other groups, in- 
cluding federal, state, aviation industry and governmental agencies on mat- 
ters treating safety-enforcement, crash injury research, flight schools, educa- 
tion, taxation, helicopters, legislation, navigational aids, weather broadcasts, 
scheduled air transportation route determination, airport management, and 
the Federal Airport Program. As a direct result of the activity of state avia- 
tion officials, some of the state legislatures have made commendable progress 
in the passage of suggested and recommended uniform aviation bills. 


There has been a noticeable increase in the use of the services, facilities 
and advice of state aviation agencies by local communities, the personal flying 
public, commercial operators, and by the general public. Studies are being 
made by or under the auspices of state aviation agencies on the subiects of 
state economic regulation of scheduled commercial operations in intrastate 
air commerce (Indiana), flight training (Ohio), and taxation (Minnesota). 
Situations which at first appear to be only local in character develop into a 
pattern of nation-wide trends. One situation involves the opposition by 
neighboring landowners to the establishment of airports. Another involves 
the use of inland lakes by aircraft. The former situation has been in the 
courts for some years past, but the latter recently has developed into serious 


* Legal Counsel to NASAO and Special Assistant Attorney General for Avia- 
tion in Michigan. 

1 March 1-3, 1947, Sanford, Florida. 

2 Held in New York City, April 29-30, 1947. 
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proportions. Petitions to prohibit any and all flying by aircraft from inland 
lakes have been signed by many owners of abutting property and forwarded 
to various state aviation agencies. To the reporter’s knowledge, one state 
(Iowa) has passed legislation on the subject this year, while in the legisla- 
ture of another state (Michigan), a bill was introduced which was not re- 
ported out of Committee on the understanding that public hearings would be 
held on the subject. The summer months will tell the story of whether 
restrictive use of inland lakes will affect whole areas of the country. 


Paramount in the activities and efforts of state aviation officials has been 
and still is the Federal Airport Program. A program, which, by weight of 
bureaucratic prerogatives assumed by some federal officials, is being bog- 
ged down into the mires of quicksand. It will surely disappear if attitudes 
and procedures are not changed. Those of the federal aviation personnel 
who have had professional experience in the building of projects under 
federal-state-community programs in past years, who sincerely have made 
vigorous efforts to get at least a beginning of construction under way, have 
themselves been stymied in their attempts to cut through the enmeshing 
tangle of “interpretative requirements.” 

Qustions are being asked all over the country: “What is this, a fight be- 
tween the Legal and the Airport divisions of the C.A.A. at Washington?” 
“Why are the new Rules being interpreted in accordance with provisions of 
the discarded first set of Rules?” “Didn’t Congress intend that the money 
appropriated for airports be used in building airports?” “By what Right 
do some of the C.A.A. personnel impose their will upon the community- 
sponsors and states, and why?” “In relations between sovereign states and 
the federal government, on a mutual aid program, why must dealing be at 
‘arms length’, like two antagonists, instead of on a basis of governmental 
cooperation with confidence in each other?” 

Those of the state aviation officials who since 1936 have been preparing 
the groundwork for a federal aid airport program comparable to the Fed- 
eral Highway Aid Program, who inaugurated the movement and rallied other 
groups to the task of getting federal legislation, and who enlisted the aid of 
every state aviation official to convince the public, and through them, their 
Congressional representatives, of the need for a nation-wide airport pro- 
gram and the required appropriations therefor, believe that their work is 
being impaired by a handful of misguided federal aviation officials. In 
order to salvage at least a portion of their efforts some of the state aviation 
officials have gulped their pride and held their tempers, and attempted to 
comply with the bureaucratic ‘mandates’. But they can go only so far as 
their constituents will go. When Sponsors will not execute Assurance Agree- 
ments which are confiscatory in their provisions; when engineering require- 
ments are so much greater than practicable that contractors openly state 
their bid prices are definitely upped on projects under the Federal Airport 
Program; when business-like contractors will not even bid on these projects 
because of the over-whelmingly burdensome conditions imposed by the con- 
tracts-documents ‘bible’ which they must execute; when communities see 
their tax dollars wasted on needlessly involved administrative costs, then not 
even the stout hearts of state aviation officials can convince ‘Mr. John Q. 
Public’ he needs this kind of a Federal Airport Program. 

Where are the promises of at least 200 projects under way by the first of 
J uly and approximately 600 by fall? As of June 11, 1947, authoritative advice 
indicated only eight Grant Agreements had been executed, and the majority 
were conditional. Promise of decentralization of federal administrative func- 
tions on the program has been termed only lip service. The urgent solicita- 
tion of project requests from Sponsors during last summer and fall on an 
expansive basis of larger projects than could be financially undertaken by 
Sponsors is now falling flat, when Sponsors are required in mandatory 
fashion to warrant they have their share of the funds available. 

The state aviation officials will still carry on if they are given even a 
modest amount of federal cooperation. After the glowing promises made 
by the federal agency in soliciting projects last year, the American public 
is demanding the reasons for the long delay. — 
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STATE REGULATION OF ECONOMIC PHASES OF AIR TRANS. 
PORTATION — VIEWS OF THE CAB 


Mr. C. F. Cornish, Director February 12, 1947 
Aeronautics Commission of Indiana 

Indianapolis, Indiana 

Dear Mr. Cornish: 


The Civil Aeronautics Board has asked me to reply to your letters 
of December 21, 1946 and January 29, 1947, setting forth its views on 
the questions contained therein. We all sincerely regret the unavoidable 
delay in replying to your letter of December 21. The questions raised in 
that letter involve fundamental issues of policy on which I know you 
desired the considered judgment of the Board. The pressure of official 
business, some of it of an emergency character, has prevented the earlier 
consideration which your letter would otherwise have received. 


Your inquiry concerns the growth of intrastate air commerce and 
the role of intrastate air carriers. We agree with you that the development 
of intrastate air commerce, especially when it is of a feeder character, will 
contribute to the growth of long-distance air carriage. In implementing this 
conclusion, the Board has been occupied with a series of so-called area pro- 
ceedings as a result of which a very substantial amount of local air services, 
intrastate as well as interstate, is being provided. These newly designated 
local carriers are being granted temporary three-year certificates to engage 
in operations, necessarily of an experimental character, in order that the 
Board may know from actual operating experience what the public response 
to local air services will be and how the industry can best solve the equip- 
ment, organizational and operational problems inherent in local services. 
A lack of suitable specialized equipment and an absence of adequate airport 
facilities at many cities to which the Board has certificated service is cur- 
tailing and delaying these services and to that extent impairing the value of 
the experiment. The Board has been appreciative of the help given by the 
state and local officials in the local area certificate cases, and it will, of course, 
welcome any state action which facilitates the development of this program 
of local services. It is also the Board’s hope that the State Aviation Officials 
will follow closely the experience of this branch of the industry and assist 
in appraising the value of such services to their. respective communities. 
If experience indicates a need to reorganize this local air network, the State 
Aviation Officials will be asked to give us the benefit of their specialized 
knowledge of local conditions and public needs. 


Your letter calls attention to the 1947 legislative sessions in 44 of the 
states and indicates that bills relating to air commerce are in prospect “which, 
in the considered opinion of State Aviation Officials, could create a smothering 
of the beginning breath of state air commerce” and adversely affect the devel- 
opment of national air transportation and the interstate carriers. And you 
inquire as to the Board’s judgment regarding the policies and procedures, 
the jurisdictional and regulatory responsibilities, which the states should 
adopt to fit into a cooperative and coordinate regulatory program for aviation. 
Specifically, you ask that the Board address its attention to four questions. 
In replying to your queries it should be understood that the Board does not 
wish to be in a position of telling the state legislatures what policy they 
should follow in adopting aviation legislation. The Board can only set forth 
the considerations on the basis of which a decision on such matters may be 
reached. 


QUESTION 1. “Do you find that for the proper development of air trans- 
portation any state legislation is necessary at this time to provide for state 




























STATE AND LOCAL 357 


regulation of any of the economic phases of the carriage by air of persons 
or property for hire?” 

Whether state economic regulation of commercial air transportation is 
now required in the public interest must depend upon the facts respecting 
developments within each state. As you are aware, commercial aviation thus 
far has been predominantly long-distance transportation performed, with one 
or two exceptions, by carriers operating through a number of states. The 
Board does anticipate a considerable growth in local services providing a 
substantial amount of intrastate air transportation along with interstate 
carriage. However, it is not anticipated that there will be any significant 
development of exclusively intrastate services: The development of such 
services would have to be predicated on a larger air transport market than 
now exists and presumably on the use of equipment that is not yet available. 
The further discussion of this matter may be facilitated by considering the 
situation of the interstate and intrastate carriers and asking what activities 
with respect to each might require state regulatory action. 

The interstate carriers fall as a practical matter into two categories: 
the trunk-line carriers and the local-feeder carriers. The preponderant pro- 
portion of the traffic carried by the trunk-line carriers is long-distance, inter- 
state traffic. Although many of these carriers serve two points in the same 
state and may, in a few instances, carry an appreciable volume of state 
traffic, there does not appear to the Board to be any public interest to be 
served by the institution of state controls over the trunk-line carriers. Indeed, 
the intrastate traffic is so intermingled with the interstate traffic that the 
Board’s regulation of the latter in practical effect sets the standards to which 
the carriers conform with respect to both the rates and the services of the 
intrastate traffic. Passenger fares have quite generally reflected the costs of 
the services performed, and no instances have come to our attention of any 
discrimination in rates or in service against the intrastate traveler. Thus 
no public interest appears to be adversely affected by the absence of state 
regulation over the intrastate business of the interstate trunk-line carriers. 


On the contrary, it is the Board’s considered judgment that state regu- 
lation of the interstate trunk-line carriers might seriously prejudice the 
growth of air commerce. The trunk-line carriers typically operate through 
many states, from four for Colonial Airlines to over twenty for American 
Airlines. State economic regulation of such carriers might mean multiple 
regulation of a particularly wasteful and uneconomic kind. However dili- 
gently the state regulatory bodies might seek to achieve uniformity of regu- 
lation inconsistencies and conflicts in regulatory requirements among the 
states and as between the state and federal authorities would seem to be 
inevitable. The consequent confusion in regulatory purpose and requirement 
would clearly be detrimental to the industry and the public it serves. Under 
these circumstances, repeated courts appeals, after protracted and costly 
litigation, would, we believe, ultimately establish the principle that air trans- 
portation is so essentially national in character that any state regulation of 
this branch of the industry would constitute an improper burden upon inter- 
state commerce. 

Moreover, such multiple state regulation could impose an unbearable 
financial burden upon the interstate trunk-line carriers. The industry has 
become increasingly competitive as the Board, in response to the growth 
in traffic and to the need for improved one-carrier services, has extended 
trunk carrier route systems. Consequently, the industry is now operating, 
and will continue to operate, with narrow competitive profit margins. The 
costs which compliance with multiple state regulation would impose on the 
trunk-line carriers would tend to prevent the carriers from reducing costs 
and lowering rates to the fullest degree, thereby foreclosing the possibility 
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of serving that mass transportation market which must be served if the 
industry is to achieve economic stability and contribute its maximum of 
public service. It is not unlikely that the burdens of multiple state regulation 
would discourage carriers from seeking to enlarge their intrastate services 
and might even lead some to seek to curtail their service offering to remove 
themselves from state controls. In our opinion, therefore, the national public 
interest and the public interest of the people of each state will best be served 
if all regulatory effort is directed to enabling the air transport industry to 
achieve the maximum in economical operations attainable under existing 
technological conditions in order that the service may be generally available 
to all communities at the lowest possible costs. 

State regulation of the interstate trunk-line carriers can hardly be effec- 
tive regulation, although it must inevitably be costly to the states. Any 
attempt to prescribe rates will involve difficult questions of cost allocation. 
Attempts to regulate services and schedules would immediately create prob- 
lems that would affect operations throughout the carrier’s route. Any positive 
regulation of rates and service and ancillary matters such as accounts would 
project the states into interstate matters beyond their effective regulatory 
jurisdiction and could hardly accomplish an improvement in service or in 
fares to the public, unless it be assumed that the Board will be seriously 
derelict in its duties. 

In the light of these considerations, we are of the opinion that there is 
no present need for state economic regulation of the intrastate services 
performed by the interstate trunk-line carriers. 

A different situation may exist with respect to another class of inter- 
state carriers, the local-feeder operators. The new local carriers that are in 
process of being certificated in the so-called area cases currently before the 
Board will, it is hoped, carry a substantial volume of intrastate traffic along 
with the interstate traffic. These carriers are receiving experimental three- 
year certificates in order that the Board and the public may have an 
opportunity to judge whether such services are permanently required in the 
public interest. These carriers will each characteristically operate in three 
or four states. It might be thought that these local carriers, serving a more 
compact area and carrying a substantial amount of intrastate traffic, should 
be immediately subjected to state economic regulation; the Board believes, 
however, that such a conclusion is not warranted until fuller experience 
has become available through the present experimental certificates and that 
the institution of state economic regulation at this time would be premature. 


The financial position of these new local carriers is precarious: their 
resources are limited, their organizations untried, and their markets un- 
certain. It has been suggested that they are largely without competition, but 
this overlooks the fact that they must generally meet the competition of the 
private automobile and of the world’s most highly developed network of 
surface carriers by rail and highway. These carriers will have every incentive 
to operate economically and to reduce rates to the public. Moreover, the 
Board has ample authority to deal with any discrimination that might 
arise if such local carriers should fail to deal equitably with intrastate 
travelers. Finally, it may be noted that the local carrier will presumably be 
dependent upon mail pay to carry it through its developmental period and 
that the Board must consequently assume a large measure of responsibility 
for its entire operation. 

If these local and feeder carriers are successful in developing a substan- 
tial volume of local intrastate traffic, the time may come when the states 
will wish to regulate some of the intrastate operations. We cannot now 
foresee when local intrastate traffic will develop to such proportions. Mean- 
while, any state economic regulation of these carriers would, we believe, 
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be unwise from the point of view of the traveling public and detrimental to 
the development of the national air network of secondary services. 

There remain to be considered those uncertificated local operators that 
seek to engage in a common carrier business within the borders of a single 
state. In the absence of state control over operating rights, there is every 
likelihood that there will be an influx of such operators into the air transport 
industry. These circumstances may lead some states to conclude that cer- 
tificates of convenience and necessity should be required before the inaugura- 
tion of any intrastate common carrier operations. 


If a state should decide that it is necessary for it to undertake the con- 
trol of the geographically intrastate carriers by the issuance of operating 
authorizations, there is much merit in the procedure outlined tentatively in 
your letter.1 You remark that a suggestion has been made that a state 
could issue a Letter of Approval to an applicant for an intrastate route 
provided the applicant had pending with the Civil Aeronautics Board an 
application for a certificate of convenience and necessity. You indicate that 
under such a Letter of Approval the state aviation agency would assume 
responsibility for the inspection and approval of equipment, personnel, facili- 
ties and airports in accordance with federal safety rules and regulations. 


There appears to be merit in the proposal to issue a Letter of Approval 
only if the applicant has filed application for a federal certificate of con- 
venience and necessity. The fact is that the Board must be concerned with 
any development of uncertificated operators even though each operation be 
geographically confined within a single state. In creating both the trunk- 
line network and the secondary system of local feeder routes, the Board has 
sought to achieve a balanced competitive industry with a reasonable relation- 
ship between the quantity of service offered and the potential demand for 
service. We have sought to assure a stimulus to technological progress and 
managerial efficiency and at the same time to afford to each operator, as far 
as possible, the opportunity to become a commercially self-sufficient carrier. 
Any substantial paralleling of interstate carriers by intrastate operators 
could seriously disrupt this competitive balance and deprive interstate 
operators of traffic which is essential to the achievement of economically sound 
operations. This eventuality would be particularly serious for the recently 
authorized local carriers, which in the Board’s judgment, offer the best hope 
of developing the kind of local service, both intrastate and interstate, which 
the public interest requires. Thus you can appreciate that a substantial 
growth of paralleling intrastate operations could have the ultimate effect of 
substituting a less satisfactory for a more essential service. 


What has been said with respect to the geographically intrastate opera- 
tions should not be interpreted as expressing a judgment that such opera- 
tions require any. state economic regulation at the present time. On the 
contrary, we doubt whether such operations can survive economically; indeed, 
it appears that they could not survive even if they were without competition 





1 Letter of Mr. C. F. Cornish, of December 21, 1946: “One of the suggested 
procedures proposed by a member state is for state issuance of a Letter of 
Approval to an applicant for an intrastate route which, at the time of issuance, 
would be predicated upon the filing of an application for certificate of con- 
venience and necessity with the Civil Aeronautics Board. During the period of 
investigation by the CAB, past experience indicates this would probably extend 
to a period of two years, the state carrier would have an opportunity for 
developing its potential carriage so that its federal application may be more fully 
and adequately considered. The state aviation agency, under such Letter of 
Approval, would inspect and approve the equipment, personnel, facilities and 
airports from the safety aspect in accordance with federal safety rules and 
regulations and the compliance with requirements for the several types of 
equipment and personnel certifications. There would also necessarily be required 
compliance with state securities and corporation laws.” 
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from interstate operators. With present-day equipment and with the general 
availability of good surface transportation, an air operation must attract a 
substantial amount of interstate business. And unless the local carrier has 
access to that market, it appears quite unlikely that it will secure a sufficient 
volume of local traffic to be able to continue in operation. Thus, believing 
that the economics of the industry will eventually eliminate the very small 
intrastate operators, we doubt the necessity for establishing regulatory pro- 
cedures to cope with the problem. 

You, of course, recognize that the local carriers, even though their 
operations may be geographically confined to a single state, may be engag- 
ing in interstate commerce and may therefore be subject to the Civil 
Aeronautics Act of 1938, as amended. 

If, contrary to judgments herein expressed, the states should undertake 
to regulate intrastate air transportation and intrastate carriers, we believe 
it essential to the development of air transportation that multiple regulation 
of the same carriers by both federal and state authorities be avoided. 
Carriers which are operating under the authority of federal certificates of 
convenience and necessity should be exempt from state controls. 

QUESTION 2. “If your answer to the above is affirmative what phases of 
the carriage by air needs state regulation?” 

Inasmuch as the answer to question No. 1 is generally negative, this ques- 
tion appears to require no separate consideration. 

QUESTION 3. “If your answer to No. 1 is negative, do you think any 
distinctions exist between services designed to link small areas within a state 
with their principal metropolitan state markets, and feeder services such 
as you have certificated under temporary certificates of public convenience 
and necessity?” 

In authorizing a secondary network of local service on a three-year experi- 
mental basis, the Board has in some instances provided for market-area local 
service linking outlying communities with their central markets and with 
the principal metropolitan centers. These service patterns appear to have 
feeder possibilities as great as are inherent in linear local service operations. 
In most instances we have found that market areas tend to extend across 
state boundaries and that they can be most economically and satisfactorily 
served by interstate operations. As experience accumulates with respect to 
certificated local operations, it is hoped that it will prove economically feasible 
to provide more complete coverage and to extend the services to many 
additional and smaller communities. 

QUESTION 4. “If any economic regulation iegislation by the states is en- 
acted, do you consider that some provision requiring coordination or uni- 
formity between the regulations issued by the CAB and the states is 
essential?” 

If the states should undertake the enactment of economic regulatory 
legislation, it would be essential to provide for coordination, and in some 
instances for uniformity, between the regulations issued by the Board and 
by the states. The achievement of this goal would call for careful study and 
perhaps for consultation on the legislative level as well as on the adminis- 
trative, regulatory level. 

The Board has been embarrassed in formulating replies to your queries 
by the dearth of experience with small local operations. It seems to us that 
any present legislative action must be predicated upon assumptions which 
may not square with the actualities of the industry when and if local intra- 
state operations become economically practicable. 

The substance of the resolution adopted by your legislative and executive 
committees on January 17 prompts us to suggest a direction in which the 
State Aviation Agencies can participate in the Board’s proceedings, making 
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a large contribution to the public interest of the state and the nation. We 
regret that the local area cases which have recently been before the Board 
for decision have not benefited from the more active participation by those 
who can speak accurately and authoritatively for the public interest. Most 
of the applicants for local-feeder services have had little experience in study- 
ing the potential market for air service and even the cities that have appeared 
have not always been prepared to speak for the service needs of larger areas. 
The character of the participation and contribution which we have in mind 
is excellently illustrated by the testimony and exhibits which the Port of 
New York Authority has submitted in our recent area cases. We believe that 
it would be possible for the State Aviation Agencies, acting either singly 
or in concert where appropriate, to present for the Board’s consideration 
comprehensive, detailed and quantitative factual information with respect 
to the transportation needs of the smaller communities, thereby assisting 
the Board to provide services which, by serving the public’s needs, will have 
the best chances for successful growth. We believe the State Aviation 
Agencies are in an excellerit position to assist the Board in determining 
traffic flows and to assay the relative traffic potentials of different com- 
munities within their states. Being familiar with the realities of air trans- 
portation from both an operational and a commercial point of view, you are 
in an excellent position to help us in providing an air network which will 
meet the needs of the people of your respective states both for local air 
services and for connecting feeder services. We suggest that this is an enter- 
prise which may be appropriately undertaken by two or more states because 
we have become convinced on the basis of our recent proceedings that it is 
rarely possible to establish a local service that does not extend throughout 
a substantial trade area serving two or more states. 

The Board is quite aware of the imperfect record upon which it has had 
to act in its recent establishment of local services. Operating experience will 
certainly demonstrate the desirability of changes in the service patterns 
provided. When these matters are again before the Board, whether on 
reconsideration or in new proceedings, we hope that you will find yourself 
adequately staffed to participate in a reexamination of the needs for service 
in your respective states. 

Referring to the third paragraph in your letter of January 29, I believe 
you are under a misapprehension in stating that the Board had agreed to 
participate in or spearhead a study of overall problems respecting to the 
appropriate jurisdiction of the Federal Government and the States relative 
to the economic control of air transportation. I believe it was agreed that 
members of our staff should assist and advise with your organization in 
such investigation as it might undertake, making available any pertinent 
information in our files. This assistance was offered, of course, subject to 
the limitations of time imposed by the large burden of responsibilities 
resting on our relatively small staff. This Board still stands ready to give 
you such help. We shall also be glad to be as helpful as possible to the 
Aeronautics Commission of Indiana in the study which you say you have 
initiated at Indiana University. 

Very sincerely, 
Oswald Ryan, 
Vice Chairman, CAB 





STATE REGULATION OF ECONOMIC PHASES OF AIR TRANSPOR- 
TATION — VIEWS OF NASAO — STATEMENT 
ISSUED FEBRUARY 14, 1947 
For the past several years there has been a tendency toward imposing 
economic regulation on air transportation by the various states. This seems 
to have made itself most evident by action on the part of the National 
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Association of Public Utility and Railway Commissions. They prepared and 
circulated a so-called uniform state law bill two years ago which was 
designed to apply to air transportation intrastate, economic regulation 
quite similar and in fact patterned after the present regulation of surface 
transportation. Naturally the bill was designed to give the regulatory 
authority to the public service or railway commissions of each state even 
in such instances where the states had already set up aviation or aeronautic 
commissions. 

The argument for this generally was that all transportation should be 
regulated by the same agency and that it was unfair to surface transporta- 
tion facilities to permit air transportation to develop in competition with 
the surface facilities without regulation. Whether it was so conceived or 
not no different result would have been obtained had such regulation been 
designed and developed by the competitive surface transportation agencies 
themselves. It was generally punitive in character. 

The argument against this which has developed in many states, is that 
air transportation had not yet grown or developed to the point where we 
needed economic regulation of it within the states. Economic regulation 
can only be justified on the basis of protecting a public interest. It cannot 
be justified on the basis of protecting an individual or private competitive 
interest. The fact is that even after two years of development since this 
was first presented to some of the states, the local air carriers still handle 
such a small portion of the total transportation services of the country and 
the state that there is no public need for its regulation by the state in 
the public interest to avoid undue and unfair competition with surface 
carriers. Economic regulation from its very nature is restrictive regulation. 
In the present condition of air transportation this is not only unnecessary 
but would be definitely harmful to the further normal development of air 
transportation. 

Another fact of importance is that experience within the past few 
months, even more so than a year ago, has demonstrated conclusively that 
air transportation is still in much of an embryo state. It has many 
obstacles to overcome before it can equally and sufficiently compete with 
other forms of transportation and certainty, therefore, could not be said 
to be harmful to those other forms sufficient to justify an application of 
state economic regulation. It is most important, therefore, that air trans- 
portation and aviation be still permitted an unrestricted opportunity to 
develop itself and grow naturally and normally for a further period of time. 

In many states action of this kind would definitely destroy or deter the 
development of intrastate air service. The public interest and benefit from 
air transportation is largely from the major airline operations. Wherever 
states attempt to impose economic regulation it means that every effort 
of the airlines to develop new service or expand can and would be opposed 
by the competitive agencies, and the procedures necessary to secure authoriza- 
tion to do this would often be so expensive and burdensome to the air 
carriers that it could not be justified from the volume or extent of intra- 
state business they would enjoy if the authority was secured. On the other 
hand without state economic regulation many intrastate services can and 
will be established and developed to the benefit of the public within the 
state, and if and when air transportation grows and becomes localized to 
the point that it presents unfair and destructive competition to other forms 
of transportation then and then only could the states, or even the Federal 
Government, be justified in entering this field. 
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Department Editor: Louis E. Black, Jr.* 


SPECIAL BOARD OF INQUIRY ON AIR SAFETY** 
HE President today (June 15, 1947) appointed a Special Board of 
Inquiry on Air Safety for the purpose of making recommendations to 
him on the Board aspects of safety in air transportation. The President ap- 
pointed to this Board: 


James M. Landis, Chairman, Civil Aeronautics Board — Chairman. 

Dr. Jerome C. Hunsaker, Chairman, National Advisory Committee 
for Aeronautics — Vice-Chairman. 

Brig. Gen. Milton W. Arnold, Vice-President for Operations and 
Engineering, Air Transport Association of America. 

Theodore P. Wright, Civil Aeronautics Administrator. 

H. B. Cox, a member of the Air Line Pilots Association. 


Following is the text of the letter sent by the President to members of 
the Board: 

“Dear Mr. 3 

“The development of our air transportation system has repeatedly been 
recognized as a matter of vital concern to our nation. One of the essential 
factors which can contribute greatly to the progress of our air transporta- 
tion system, or can seriously hinder that progress, is the safety of our air 
transport operations. The public interest demands that every effort be made 
to obtain the highest degree of safety in those operations. 

“I am deeply concerned about this subject, especially in view of the recent 
accidents to aircraft of our certified domestic carriers. I have, therefore, de- 
termined that the whole problem of air transport safety in the United States 
should be carefully examined by a group of citizens representative of all 
those interests of our society to whom this safety is a matter of constant 
concern. Accordingly, I am appointing a special board of inquiry on air 
transport safety, and request you to serve as a member of that board. 

“This board should study the pertinent data and information relat- 
ing to the program for safety in air transportation and the factors, both 
mechanical and human, which enter into safe operation. It should study, 
among other things, the recent series of accidents to determine how the 
findings in relation thereto can be utilized to advance air safety. It should 
consider also the way in which new equipment, already predictable, must be 
keyed to mechanical aids and human capabilities. 

“The board should in its discretion avail itself of all information and 
data in any Government Department or agency, and to the extent feasible 
in any private agency or group which may have an interest in or contribute 
to the solution of this problem. In conducting its study, the board is author- 
ized to hold such public hearings as it may in its discretion determine to be 
desirable. 

“The board should present for my consideration, as soon as possible and 
from time to time, recommendations as to any action or measures which it 
would deem appropriate in order further to promote safety in air transporta- 
tion. The board’s findings will assist me in determining any further steps 
which should be taken by the Executive Branch of the Government to as- 
sure the highest degree of safety, and to formulate proposals to the Con- 
gress for any necessary legislation. Any executive departments and agen- 
cies concerned will of course give you every possible aid in this undertaking.” 

Very sincerely yours, 
HARRY S. TRUMAN 








*Member of West Virginia Bar; Graduate Student, Northwestern Uni- 


versity School of Law. 
** From official press release of June 15, 1947. 
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PRESIDENTIAL TEMPORARY AIR POLICY COMMISSION* 


The President today (July 18, 1947) established a temporary Air Policy 
Commission, composed of private citizens, to assist him in formulating a 
national policy on aviation. This action was taken upon the recommenda- 
tion of the Secretaries of State, War, Navy, and Commerce, and of the Air 
Coordinating Committee, an inter-agency group created in September, 1946, 
by Executive Order of the President. The Air Policy Commission has been 
requested to submit its final recommendations by January 1, 1948. 


Thomas K. Finletter, of New York, N. Y., Chairman. 
George P. Baker, of Cambridge, Mass., Vice Chairman. 
Palmer Hoyt, of Denver, Colo. 

Henry Ford II, of Detroit, Mich. 

Arthur D. Whiteside, of New York, N. Y. 


Texts of letters sent by the President to the members of the Air Policy 
— and to the Air Coordinating Committee follow: 
“Dear Mr. : 


“The rapid development of aviation in recent years has made many of 
our former concepts out of date. At the same time, there exists a danger 
that our national security may be jeopardized and our economic welfare di- 
minished through a lowered aircraft production and a failure of the aircraft 
industry to keep abreast of modern methods, with consequent retarding of 
the development of air transportation. There is an urgent need at this time 
for an evaluation of the course which the United States should follow in 
order to obtain, for itself and the world, the greatest possible benefits from 
aviation. 

“It is for these reasons that, upon the recommendation of the Secretaries 
of State, War, Navy, and Commerce and of the Air Coordinating Committee, 
I am creating a temporary Air Policy Commission to make an objective in- 
quiry into national aviation policies and problems, and to assist me in formu- 
lating an integrated national aviation policy. Because of your knowledge of 
our national needs and our industrial capabilities, as well as your public- 
spirited concern for the national welfare, I ask you to serve on this 
Commission. 

“The Air Policy Commission should study, among other pertinent aspects 
of the problem, such questions as the current and future needs of American 
aviation, including commercial air transportation and the utilization of air- 
craft by the armed services; the nature, type, and extent of aircraft and air 
transportation industries that are desirable or essential to our national se- 
curity and welfare; methods of encouraging needed developments in the 
aviation and air transportation industry; and improved organization and 
procedures of the Government that will assist it in handling aviation mat- 
ters efficiently and in the public interest. 

“The final recommendations of the Commission must, however, go be- 
yond the limits of any one phase of aviation. They should be so broad in 
scope and purpose that they will assist in revising old policies and in fram- 
ing new ones, and will serve as a guide for formulating a carefully con- 
sidered national air policy. 

“Because of the urgency of the problem, I request the Commission to 
complete its studies in time to submit its final recommendations to me by 
January 1, 1948. In its work the Commission will have the full coopera- 
tion of all agencies of the Government, including the Air Coordinating Com- 
mittee, which has been making detailed studies of aviation policies and 
problems. 

“Although the Commission will organize its own regular staff and secre- 
tariat, the Secretary of Commerce will provide any special staff assistance 
which may be needed, as well as office headquarters and routine administra- 
tive services.” 

Sincerely yours, 
Harry S. TRUMAN 





. From official press release of July 18, 1947. 
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“Hon. Garrison Norton 
Chairman, Air Coordinating Committee 
Department of State. 


“Dear Mr. Norton: 

“T have read with great interest your letter of June 16, 1947, discussing 
the present condition of the aircraft manufacturing industry and recom- 
mending that I appoint a board of disinterested citizens to study the rela- 
tionship of this industry to the national security and welfare. 

“Your recommendation seems to me well taken. I have, therefore, ap- 
pointed an Air Policy Commission with the request that it make an ob- 
jective inquiry into our aviation policy in its broadest aspects. 

“In a letter from the Air Coordinating Committee to me dated Decem- 
ber 26, 1946, it was stated that the Committee was undertaking a com- 
prehensive survey of aviation policy from the Governmental standpoint. 
The background and experience which the Committee has in this field would 
be of material assistance to the Commission, and I am, therefore, request- 
ing that you send me your report for its use. 

“I am deeply appreciative of the fine work which your Committee 
has done in calling to my attention the present condition of the aircraft 
— and in carrying forward the compilation of Government aviation 
policy.” 

Sincerely yours, 
Harry 8S. TRUMAN 





TEMPORARY CONGRESSIONAL AVIATION POLICY BOARD 
Public Law 287—80th Congress, 1st Session, approved July 30, 1947. 


AN ACT To provide for the establishment of a temporary Congressional 
Aviation Policy Board. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That it is the purpose of this Act 
to provide for the development of a national aviation policy adequate to meet 
the needs of the national defense, of the commerce of the United States, both 
interstate and foreign, and of the postal service, and to provide for the for- 
mulation and clarification of national policies relating to or affecting avia- 
tion, including policies relating to the maintenance of an adequate aeronau- 
tical manufacturing industry. 

SECTION 2. There is hereby established a temporary Congressional 
Aviation Policy Board (hereinafter referred to as the “Board’’) which shall 
be composed of five Members of the Senate, not more than three of whom 
shall be members of the majority party, to be appointed by the President pro 
tempore of the Senate, and five Members of the House of Representatives 
not more than three of whom shall be members of the majority party, to 
be appointed by the Speaker of the House of Representatives. 

SECTION 3. It shall be the duty of the Board to carry out the purposes 
of this Act, and, in so doing, to study the current and future needs of Ameri- 
can aviation, including commercial air transportation and the utilization of 
aircraft by the Armed Services; the nature, type and extent of aircraft and 
air transportation industries that are desirable or essential to our national 
security and welfare; methods of encouraging needed developments in the 
aviation and air transportation industry; and the improved organization and 
procedures of the government that will assist it in handling aviation mat- 
ters efficiently and in the public interest. The Board shall report to the Con- 
gress, together with such recommendations as it deems desirable, on or be- 
fore March 1, 1948. 

SECTION 4. (a) The Board shall select a chairman and a vice chair- 
man from among its members. A vacancy on the Board shall be filled in the 
same manner as the original selection. 

(b) The Board is authorized to employ such experts, assistants, and 
other employees as in its judgment may be necessary for the performance 
of its duties. The Board is authorized to utilize the services, information, 
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facilities, and personnel of the various departments and agencies of the 
Government to the extent that such services, information, facilities, and 
personnel, in the opinion of such departments and agencies, can be fur- 
nished without undue interference with the performance of the work and 
duties of such departments and agencies. 

(c) The Board shall have the power to hold hearings and to require by 
subpoena or otherwise the attendance of such witnesses, the production of 
such correspondence, books, papers, and documents, to administer such 
oaths, to take such testimony, and to make such expenditures as it deems 
advisable. 

(d) For the purpose of carrying out the provisions of this Act the 
Board may seek information from such sources and conduct its studies and 
investigations at such places and in such manner as it deems advisable in 
the interest of a correct ascertainment of the facts. 

SECTION 5. There is hereby authorized to be appropriated such sums, 
not to exceed $50,000, as may be necessary to enable the Board to carry out 
its functions under this Act. 

SECTION 6. The members of the Board, and employees thereof, shall 
be allowed all expenses necessary for travel and subsistence incurred while 
so engaged in the activities of the Board. 





On signing the bill, President Truman said that the 10-member board 
would in no way conflict with the Presidential Air Policy Board which he 
appointed recently. “I weleome the attention given by Congress to our 
aviation problems as evidenced by this act,” the President said. The congres- 
sional board will study both commercial and military aviation needs, includ- 
ing the industrial facilities necessary to insure national defense. 

Speaker Joseph W. Martin announced the names of the five members 
who will represent the House: Charles A. Wolverton (R., N.J.), Carl 
Hinshaw (R., Calif.), Karl Stefan (R., Neb.), Alfred J. Bulwinkle (D., 
N.C.), and Paul J. Kilday (D., Tex.). 

President Pro Tem Arthur H. Vandenberg named the following Sena- 
tors to serve on the Board: Owen Brewster (R., Me.), Albert W. Hawkes 
(R., N.J.), Homer E. Capehart (R., Ind.), Edwin C. Johnson (D., Colo.), 
and Ernest W. McFarland (D., Ariz.).* 





AIR COORDINATING COMMITTEE STATEMENT OF 
NATIONAL AVIATION POLICY 


(A STATEMENT OF CERTAIN POLICIES OF THE EXECUTIVE BRANCH OF THE 

GOVERNMENT IN THE GENERAL FIELD OF AVIATION — PREPARED BY THE 

AIR COORDINATING COMMITTEE, AUGUST 1, 1947, RELEASED BY THE WHITE 

House AvucGust 18, 1947) 

CiviL AVIATION 
1. Air Transport 

The basic policies governing United States air transport are embodied 
in the Civil Aeronautics Act of 1938. The Civil Aeronautics Board in its 
decisions undertakes to apply policies derived from the Act rather than to 
create new policy. There are nonetheless certain trends which have policy 
aspects and hence are noted in the following sections. This is particularly 
true in the field of foreign operations which have been so markedly ex- 
tended since the end of the war and where other elements, such as treaty 
obligations, contribute to the development of policy. 

Routes — Under the Civil Aeronautics Act, the pattern of domestic and 
foreign air routes has been created through certificates of public convenience 
and necessity issued to scheduled carriers. This pattern includes trunk 





*From 52 Am. Av. Daily 152 & 160, July 31 and Aug. 1, 1947. 
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carriers. The latter are authorized expressly on an experimental basis to 
determine the economic practicability of making such services available to 
smaller cities. 

Continued development of a sound route pattern and of new air services 
will require further creative planning. Ample mechanism exists within the 
framework of the Act to consider such integration and modification as may 
hereafter be found desirable. 

Competition — The Congress has set the broad policy of competition to 
the extent necessary to assure the sound development of an air transportation 
system. Although parties at interest, through intervention in route cases, 
have on occasion successfully challenged specific extensions of competition, 
reasonable competition among air carriers has been fostered in the convic- 
tion that it is necessary in order to secure the maximum development of 
air transport services. Competition, however, must be constructive in char- 
acter and must not result in lowering the safety factor or in precluding 
joint and cooperative arrangements that result in efficiency and economy. 

As post-war experience matures, these principles may require a re- 
examination as they apply to individual cases. In some cases it may become 
desirable to permit mergers, abandonment or reassignment of routes or 
liquidation of a carrier. 

Experience to date in both the economic field and foreign relations war- 
rants the continuation of competition among United States airlines in the 
international field. Competition offers the greatest stimulus to development 
by the United States of new operating techniques and equipment, and the 
only means of keeping from the hands of one small management group the 
power to interfere in policies of great national interest. From the point of 
view of national defense, there are no factors making necessary a step 
toward the so-called “‘chosen instrument” at this time. 

Rates — Despite the high volume of traffic, air travel is still relatively 
expensive compared to other forms of transportation. Although improved 
service, comfort and speed increase business, present rates remain a limit- 
ing factor on the growth of traffic. The ultimate goal of government rate 
policy is inexpensive, mass air transportation provided by private carriers 
which are financially sound and which can operate without subsidy. 

The Civil Aeronautics Board currently lacks authority to set or control 
directly rates for international services of our air carriers. However, an 
indirect veto power over such rates exists by virtue of the Board’s author- 
ity to approve or disapprove inter-carrier agreements. International rates 
are typically established through such agreements reached at International 
Air Transport Association conferences. Although the Board could lawfullv 
disapprove of any of these agreements, it is powerless to change rates or to 
set alternative rates. 

In order to prevent the freezing of rates at exorbitantly high levels or 
the development of destructive rate wars among United States carriers 
operating abroad, as well as among international carriers generally, legisla- 
tive power to fix and contro! such rates directly is being sought by the Board. 
This power is as necessary in the international field as in the domestic field 
where it already exists. 

Air Transport of the Mail 

Domestic — Air mail postage rates for the carriage of air mail must be 
high enough to produce sufficient revenue to cover the costs properly 
chargeable to the service and yet low enough to encourage a large volume 
of air mail. The Postal Service must envision the eventual transportation 
of all first-class mail by air without surcharge when this will expedite de- 
livery and establish air parcel post service, when these objectives can be 
accomplished on a sound economical basis. 
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Foreign — The rates charged foreign countries for carriage of their 
mail by our air carriers are designed to provide adequate compensation for 
United States airlines and to encourage a large volume of mail in the coun- 
tries using the service. These charges are higher for letter mail than for 
parcel post which is transported on a non-preferential basis. In both in- 
stances the rates apply uniformly to countries using the service. The Post- 
master General, under the Civil Aeronautics Act of 1938, utilizes the serv- 
ices of foreign air carriers whenever such carriers offer services which are 
superior to the services provided by United States carriers. Foreign coun- 
tries are expected to accord reciprocal treatment to United States carriers 
for mail destined to the United States thus providing an opportunity for 
balance loads in both directions and resulting in superior postal services for 
the peoples of both countries. 


Subsidy Aspects of Mail Payments. The Civil Aeronautics Act of 1938 
authorizes mail payments based on the need of the air carrier‘as defined by 
the Act. It does not, however, authorize indiscriminate support for opera- 
tion at a profit of all services authorized to carry the mail. Fair compensa- 
tion to the airlines for the carrying of the mail is of course mandatory but 
the payment of a greater amount requires strict tests of the usefulness of 
the operation to commerce and the national defense. Moreover, losses in- 
curred by management which is not honest, economical and efficient cannot 
be underwritten in the mail compensation. The mail compensation thus 
must be used to support only that air transportation which serves the ob- 
jectives of the Act and which meets the conditions it sets forth. This sup- 
port should continue for required services until the carriers are financially 
self-supporting. 

Aspects of Policy Relative to International Operations 

The interest of the United States in international civil aviation rests on 
its geographical position, its part in world commerce and its proven capacity 
to conduct large scale operations. 

Basic policies of the United States in this field derive from the Civil 
Aeronautics Act of 1938 and have been developed within the framework of 
the Government’s foreign policy. As a contracting party to the Convention 
on International Civil Aviation, and as a member of the International Civil 
Aviation Organization established under the Convention, the United States 
has accepted certain specific obligations. These relate principally to the 
development of internationally uniform technical practices, standards and 
procedures. 

Nothing in the Convention has altered the accepted doctrine that each 
nation absolutely controls the air space over its own territory. In fact, the 
Convention specifically reaffirms this doctrine. It follows that over-flight 
or landing for any purpose is a privilege to be granted by sovereign nations 
and the exchange of such privileges has generally become a matter for inter- 
governmental negotiation. 


Air Transit Privileges — Multilateral exchange of the privileges of fly- 
ing civil aircraft through another nation’s air space and of landing to refuel 
or for any other non-traffic purpose is essential to the fullest development 
of international civil aviation. Whereas private and non-scheduled flights 
are granted these privileges as between contracting states under the Con- 
vention, and no prior permission for such a flight is required, scheduled 
international air services are granted these privileges multilaterally through 
the International Air Services Transit Agreement. These grants are, of 
course, subject to the terms and conditions of the Convention and the Agree- 
ment respectively. 
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The United States as a matter of policy urges nations which have not 
exchanged these privileges to do so within the framework of the Agreement 
and the Convention. 

Scheduled Commercial Operations on International Routes — The United 
States believes that the general principles under which scheduled air trans- 
port operations are conducted between countries should be embodied in a 
multilateral agreement. These principles should cover fair competitive 
practices, capacity and frequency, the bases on which international traffic 
rights may be exchanged, and procedures for settling disputes. 

The United States insists, however, that the right to fly specific routes 
should be negotiated bilaterally, since each route depends upon economic 
and other relevant factors which vary from country to country. 

The United States will continue to seek traffic rights in all countries to 
or through which its air carriers are certificated. To obtain such rights, 
the United States is prepared to offer, on the basis of reasonable reciprocity, 
similar rights to air carriers designated by another country. Cabotage, the 
carriage of traffic between points within the United States or its possessions, 
is of course exclusively reserved to United States carriers. 


Non-Scheduled International Operations — The United States believes 
that the international passenger service offered by United States flag sched- 
uled operators over certificated routes will prove adequate. It therefore 
currently limits its international non-scheduled common carrier operations 
to carriage of cargo. 

Competition Among International Airlines — The United States believes 
that fair and regulated competition provides the most compelling drive 
toward improving service for the public. Accordingly, the United States 
opposes arbitrary capacity quotas, rate differentials and other practices 
which have the effect of eliminating competition, restricting access to mar- 
kets or fostering monopolistic controls. 

Ownership of Foreign Airlines — The United States reserves the right 
to refuse or revoke the operating permit of a foreign airline in the event 
that the United States is not satisfied that substantial ownership and effec- 
tive control is in the hands of nationals whose flag the foreign airline flies. 

Disputes — Direct negotiation by the affected nations or airlines should 
be the first recourse for the solution of the disagreements over questions 
of interpretation or application which will inevitably arise among the states, 
which are parties to agreements in international aviation. The majority 
of our existing bilateral agreements provide for reference of disputes for 
settlement to the Council of the International Civil Aviation Organization. 
The United States now believes, however, that the Council members, being 
representatives of sovereign states and therefore subject to instructions, 
cannot appropriately perform this judicial function. When direct negotia- 
tions fail, special arbitration panels or other established international pro- 
cedures should be employed. 

Facilitation of International Air Travel — The United States will work 
through the International Civil Aviation Organization and otherwise to 
facilitate air travel by expediting and simplifying customs and immigration 
clearances, public health and quarantine inspections, and issuance of pass- 
ports and visas. We will try to ease or eliminate obstacles to international 
trade and travel which have been created by our own laws and regulations. 
International Civil Aviation Organization 

The United States supports the International Civil Aviation Organiza- 
tion as the agency to achieve technical standardization and economic col- 
laboration in international civil aviation. The United States took the lead 
in bringing the Organization into relationship with the United Nations, 
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thereby recognizing the role which civil aviation, through the International 
Civil Aviation Organization, can play in promoting international coopera- 
tion. 

International Use of Domestic Airports 

United States airports which are open to public use by United States 
civil aircraft shall be open under uniform conditions to the civil aircraft of 
other nations parties to the Convention. The United States reserves, how- 
ever, the right to designate the airports which may be used by any foreign 
scheduled air transport services. 

International Air Navigation 

The sound technical development of international civil aviation requires 
(a) systems of air navigation facilities and services relating to airports, 
communications, aids to navigation, meteorology, air traffic control, search 
and rescue, etc., standardized to a degree consistent with technological prog- 
ress and operated under uniform procedures, extending to all areas and 
locations where the present or potential need for air travel of persons, cargo 
or mail justifies the cost of installation and operation; (b) adherence by all 
nations to international standards of operating practices, airman compe- 
tency and airworthiness of aircraft, established to assure maximum safety 
in air navigation; and (c) exchange of information on civil aeronautics 
contributing to the advancement of the art of aeronautics and aeronautical 
training. 

The International Civil Aviation Organization is progressing toward 
delineating and standardizing practices and procedures in civil air naviga- 
tion. The United States advocates the fullest collaboration among nations 
to accomplish the goals set forth above, and will support the International 
Civil Aviation Organization in creating the technical standards of operation 
which will make possible safe and regular operations over international 
routes. 

To the degree authorized by the Congress, the United States will con- 
tinue to aid other governments in aviation matters requiring technical as- 
sistance, either through technical missions abroad or through the training 
of foreign nationals in this country or abroad. 

Joint International Support of Air Navigation Aids 

To the extent authorized by the Congress, the United States will enter 
into joint support programs with other nations for the establishment of 
necessary facilities on the high seas, in areas of undetermined sovereignty, 
and in countries which are unable to provide ground aids to air navigation 
consistent with safety standards established by the International Civil 
Aviation Organization. Our participation in such programs will be limited 
to projects essential to the safe, regular and efficient flight of United States 
air carriers. Capital and operating costs should be apportioned according 
to the benefits received by the various contributing nations. As it becomes 
apparent that the international airlines and other users of air navigation 
services can support the facilities through a sound system of user charges, 
the United States will urge withdrawal of international public support. 


2. Airports, Airways and Safety 

Policies in the field of operating facilities and standards of aviation 
largely determine the success with which we develop our air resources. The 
Congress, through its power of the purse, determines the extent to which 
these policies can be effectuated. The Federal Government has already 
made a substantial investment in airports, airways and their supporting 
services. Additional millions of dollars are needed to develop, install, main- 
tain and operate airways, devices and supporting services for safe all- 
weather flying and to aid in building or improving airports that will permit 
safer, more reliable and speedier service. 
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Safety 

Standards and Regulations — Under the Civil Aeronautics Act of 1938, 
a comprehensive code of safety standards is promulgated by the Civil Aero- 
nautics Board and put into effect by the Administrator of Civil Aeronautics. 

These Civil Air Regulations prescribe rules governing air traffic, com- 
petency of airmen, airworthiness of aircraft and components, and the com- 
petency of air carriers, flying and mechanic schools, repair stations and 
other air agencies. They are so drawn and administered as to both promote 
safety and foster the development of civil aeronautics. Penalties for infrac- 
tions should be promptly administered. 

In the interest of economy, inspection for compliance with certain regu- 
lations is in substantial measure being delegated to non-Federal personnel, 
looking toward the fullest practicable assumption by industry of responsibil- 
ity for such compliance. This program will be carried forward to the ex- 
tent and in a manner consistent with the maintenance of an adequate safet, 
program. 

Accident Prevention and Investigation — The Federal Government must 
continue to develop standards and practices to keep accidents and casualties 
at a minimum. It must investigate, determine probable causes and insti- 
tute corrective measures for accidents which do occur. Accident reports 
should be promptly published. The United States advocates progressive 
application through the International Civil Aviation Organization of inter- 
national standards and practices in accident investigation and reporting 
as a means of increasing the safety of world air navigation. 

Airports and Airways 

The Federal Government’s policy is to foster the creation of systems 
of airports and air navigation facilities and services properly adapted for 
use by all types of aircraft and aircraft operations. 

Airports — To achieve the maximum benefits of civil aeronautics, civil 
airports should be conveniently accessible to all population centers and 
suitable to the type and volume of air traffic expected to develop. Through 
the establishment and annual revision of a National Airport Plan based on 
a 3-year forecast, the development of such a nation-wide system of airports 
is proceeding. While control over the operation of civil airports developed 
with the aid of Federal funds will be held to a minimum, nevertheless 
agreement will be required of the sponsoring agency that: 


1. Such airports will be operated without unjust discrimina- 
tion and on fair and reasonable terms. 

2. The sponsor will not grant any exclusive right for carrying 
on aeronautical activities at the airport. 

3. The sponsor will make the airport available at all times to 
military and other government aircraft. 

4. The sponsor will exclude no type of traffic unless other ade- 
quate public facilities in the immediate neighborhood are 
available, and then only for safety reasons. 

It is the policy to encourage, by providing engineering, managerial and 
economic advice, the construction and operation of airports without benefit 
of Federal funds. The National Airport Plan will be carried out in such a 
way as to encourage the greatest possible scope and opportunity for private 
enterprise. 

As a general rule, airports designated for the primary purpose of sup- 
porting the operation of aircraft of the armed forces will not be used to 
support the operation or maintenance of commercial or private aircraft. 
However, the armed forces may at their discretion permit military air bases 
under their respective jurisdictions to be used by civil aircraft. Such per- 
mission may be granted when (1) there is no adequate civil airport avail- 
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able; (2) the security of military or naval operations, facilities or equip- 
ment will not be jeopardized; and (3) there will be no interference with 
military or naval operations. Such use shall be subject to conditions and 
regulations prescribed by the armed forces. 

Communications* — The communications portion of the airways sys- 
tem must provide for the immediate exchange of meteorological, flight move- 
ment, and other information pertaining to safety of flight between ground 
stations and with aircraft at any point. 

The Federal Government will ensure the provision of communications 
facilities for safe operation of aircraft within and adjacent to its territory. 
The Government will also cooperate in the establishment by nongovernmen- 
tal agencies of such communications facilities, in addition to the minimum 
required for safety, as may be desirable or needed for greater efficiency of 
aircraft operations. 

The Federal aeronautical communications services, essential to safety 
of flight must be operated on a continuous service basis and coordinated 
with those operated by other agencies. When other facilities are lacking or 
inadequate, the government will, when possible, permit use of its services 
for air operations other than those directly concerned with safety. The 
communications services of the United States are available to aircraft of 
foreign registry on a nondiscriminatory basis. 

Air Navigation Aids — The navigation portion of the Federally estab- 
lished and operated civil airways system must be directed toward making 
it possible for any aircraft at any point in the United States to determine 
by electronic means its geographical position and to navigate safely over 
all portions of any desired route, including landing and take-off, without 
visual reference to the ground. 

Civil and military facilities will be coordinated and, in so far as possi- 
ble, they will be designed to meet the common operating requirements of 
civil and of military aircraft. In addition, requirements peculiar to certain 
classes of users will be met by specialized aids. Priority will be given to 
Federal establishment of navigation aids on the routes permanently cer- 
tificated by the Civil Aeronautics Board, since major use of the aids is 
currently by scheduled carrier aircraft, and the major movements of other 
traffic takes place along such routes. As rapidly as practicable complete 
coverage by such air navigation aids will be attained throughout the United 
States and its possessions and to distances beyond the borders of 600 miles 
over land and 1,000 miles over water. 

Air Traffic Control — The air traffic control of airports and the airways 
system must be usable by both civil and military aircraft and provide for 
safe, orderly and expeditious flow of aircraft, and for positive means of 





*The Congress has recognized that the subject of aviation telecommunica- 
tions cannot be treated from the point of view of aviation alone, since facilities 
used for this purpose are shared not only with other telecommunications services 
in the United States but with similar services throughout the World. ae 

In the Communications Act of 1934, the Federal Communications Commission 
was given the responsibility to classify radio stations, prescribe the nature of 
the service to be rendered and to do all those things necessary to insure the 
maximum utility of the telecommunications art to aviation and to the public of 
the United States generally. Under this Act, the Federal Communications Com- 
mission makes those rules and regulations which are necessary to implement all 
international telecommunications and other treaties (including aviation treaties) 
in so far as they relate to the use of radio. It also makes a continuing study of 
the telecommunications art for the purpose of insuring that maximum effective- 
ness in the use of radio and wire communications is obtained in connection with 
the safety of life and property in the air and on sea and land. The Commission 
will investigate and study all phases of this problem and determine the best 
methods of obtaining the cooperation and coordination of this system to the bene- 
fit of aviation. 
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avoiding hazardous congestion and collision with other aircraft in flight and 
on the ground. To insure international uniformity, separation standards 
and airway and airport traffic control procedures established by the Inter- 
national Civil Aviation Organization will be utilized to the maximum prac- 
ticable extent. The Government will also collaborate with private and com- 
mercial enterprises in the development of procedures for the control of air- 
way and airport traffic. 

Maintenance — Air navigation, traffic control and aeronautical com- 
munications facilities must be maintained in the highest degree of efficiency 
and reliability. When that cannot be accomplished, they should be contin- 
ued only to the extent that a completely reliable residual service can be 
operated. The principle of prevention rather than correction of malfunc- 
tioning of equipment will continue to be practiced. 

Weather — The Federal Government will continue to provide for the 
collection and dissemination of weather reports, maps and forecasts. It 
will maintain free and full international exchange of weather information, 
encourage other countries to maintain adequate meteorological service and 
foster meteorological research and development. 

Aeronautical Charts and Information — The Federal Government will 
continue to develop, produce and distribute aeronautical charts and related 
information for the safe navigation of aircraft, both at home and abroad. 


Search and Rescue — The Federal Government will provide for the co- 
ordination of search and rescue services, including indoctrination in the 
availability and use of facilities, the collection and dissemination of infor- 
mation on methods, procedures and techniques; foster research and de- 
velopment of equipment; and assemble pertinent statistics. 


Standardization of Facilities and Equipment 

The United States will foster and develop the standardization of facili- 
ties and equipment as required to assist domestic and international air 
operations to the maximum extent consistent with freedom of technological 
development. National and international uniformity in operating charac- 
teristics of all air navigation aids and communications equipment should 
be encouraged. In the interest of unrestricted development, standardiza- 
tion of complete aircraft will not be encouraged. Uniform structural, power 
plant and performance requirements as between civil and military transport 
aircraft should be supported wherever practicable, through the joint efforts 
of all Federal agencies in consultation with the aircraft industry. 

Industry leadership in the development and execution of a single set of 
standards for aircraft parts, components, materials and processes must be 
encouraged. Wherever possible, these standards should be used to specify 
detailed requirements stemming from Federal civil regulations or military 
procurement needs by suitable additions or deletions. 


3. Development of Personal Flying 
In the belief that potentially personal flying can provide the largest 
contribution of civil aviation to our future national economy and everyday 
life, the policy is to foster and promote the development of personal flying 
through: 
1. Federal assistance in the provision of adequate airports 
for personal aircraft and related private flying activities. 
2. Federally-aided research on the elements required to im- 
prove personal aircraft and to accelerate the development 
of advanced types and components. 
8. Federal assistance for civilian flight training, should the 
volume of unassisted training fall so low as to require such 
a program. 
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4. Continuing simplification of regulations which apply to 
personal aircraft and personal flying. 


4. Aviation Information and Education 

Information — The vast amount of literature which intensive study of 
aeronautics has produced during recent years should be promptly and sys- 
tematically collected and made available for use. To provide a comprehen- 
sive and common source for aviation information, the Federal Government 
should acquire and index all significant aeronautical literature. 

Statistics — The United States Government undertakes to compile sta- 
tistics requisite to the formulation and administration of public aviation 
policies, and useful to private business in the safe and efficient manage- 
ment of aviation enterprises. In so far as is practicable the statistics on 
aviation will be compiled on a basis comparable to the statistics of other 
related economic activities. To the maximum extent consistent with the 
public interest these statistics will be made readily available in under- 
standable form to the aeronautical industries, the general public, and the 
international organizations of which the United States is a member. The 
published data will reflect military as well as civil aviation activities to the 
extent permitted by considerations of national security. In carrying out 
these undertakings the Government seeks to minimize the burden on in- 
dustry and the public in furnishing statistical reports. Statistical informa- 
tion relating to individuals or establishments wil] not be disclosed when 
such information is furnished on a confidential basis. 

Education — The Federal policy in aviation education and training is 
to encourage and assist schools and colleges to instruct in all technical, 
social and economic phases of aviation; to survey educational needs; to 
advance standards of instruction; to prepare and distribute aviation ma- 
terials for use in such instruction; and to provide technical and professional 
aid to agencies concerned with the advancement of aviation education. 


5. Relations Between the Federal and the State 
and Municipal Governments 

The Federal Government’s policy is to encourage nonduplicating assist- 
ance and active cooperation by the states and municipalities in aeronautical 
development, elimination of hazards to air navigation and enforcement of 
state laws prohibiting careless and reckless operation of aircraft. It con- 
sults with state and local aeronautical officials as to policies, rules and 
regulations in these fields and looks to the state and local governments for 
original and cooperative planning, for participation in airport financing, 
and for the operation of airports. 

The Federal Government has exclusive authority over the certification 
of aircraft as to airworthiness, and of airmen as to competency, the regula- 
tion of air traffic and the establishment and operation of airways and air 
navigation aids and services. 

Economic regulation of air carriers in interstate commerce must lie 
entirely in the hands of the Federal Government. 

The Federal Government endorses state legislation that will provide 
along uniform lines for the development of civil aeronautics, the estab- 
lishment of airports as integral parts of a national system, and the pre- 
vention and punishment of careless or reckless operation of aircraft through 
state and local officials trained according to uniform standards. It opposes 
state legislation providing safety regulations that simulate or duplicate 
Federal regulations. The Federal Government favors only state revenue- 
producing legislation, which (1) is equitable and non-discriminatory; (2) 
does not create a cumulative burden on air commerce or the development 
of aeronautics; and (3) does not constitute multiple taxation. 
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MILITARY AVIATION 

The menace of mass-destructive weapons, whether atomic, biological or 
not yet imagined, together with long-range striking forces, presents a de- 
fense problem unique in this country’s history and is intimately associated 
with the problems reviewed in this section. 

For reasons of security, military aviation policies cannot be given the 
full expression here which their importance deserves. But it is desirable 
to touch upon them and to describe their special relationship to other avia- 
tion policies. 

Objective — The United States should maintain military power sufficient 
in size and efficiency to make it unprofitable for another nation to embark 
upon a campaign of aggression against this country. This nation’s experi- 
ence has demonstrated concretely that peace will not be furthered by neglect 
of strength or lack of foresight or alertness. Those who contemplate ag- 
gression find encouragement in such neglect. Germany and Japan relied 
heavily upon it. Military strength governed by the principles of tolerance, 
freedom and good will at home and abroad will insure peace. 

Application — United States military power should be used in accord- 
ance with the principles of the Charter of the United Nations to insure 
peace and in support of our other international obligations. United States 
military policies stem from our desire and obligation to use our strength 
as a force for peace. The United States as a member of the United Nations 
has covenanted not to use force except in accordance with the purposes and 
principles of the United Nations Charter. We must be prepared to act in 
defense of these principles and to do our share in assuring that other nations 
live up to their covenants. The President and the Congress have stated 
that we should have sufficient military strength to meet our world ob- 
ligations. 

Military Air Strength in Being — Since control of the air and exploi- 
tation of such control by air weapons is a prerequisite to the success of 
military operations, the United States should maintain, in peacetime, mili- 
tary air strength consisting of all the aviation forces available within the 
National Military Establishment in being, sufficient in strength and effec- 
tiveness to launch an air offensive which will cripple any aggression at its 
source. Ability to control the air and to exploit that control by air weapons 
requires the coordination of all of the elements of air power which include 
the military air strength, the manufacturing industry, air transport, and 
reserves of trained personnel and equipment. 

Strategic planning assumes that any major aggressor, profiting from 

the lessons of the two world wars, would launch an early attack on this coun- 
try’s sustaining resources as a necessary condition to his success. It is 
Imperative, therefore, that the United States maintain in peacetime military 
air strength adequate to prevent or repel any attack on this country, its 
possessions or outlying bases and to carry out promptly a retaliatory of- 
fensive against any aggression, wherever it may occur. 
Bases and Facilities — The United States should develop and maintain 
in its territory a system of bases and facilities sufficient to permit deploy- 
ment of the armed forces to meet the needs of national security. An im- 
portant characteristic of air power is mobility. Provision must therefore 
be made for rapid shifting of bases of operation in time of emergency. 

Quality of Equipment — In order that the military air strength may be 
effective, it must always be furnished with the most advanced aircraft, 
armament and related equipment, provided through a vigorous program of 
research, experimentation and engineering development. In air combat a 
minor difference in performance characteristics of aircraft and related 
equipment usually has an immediate and profound effect upon the outcome 
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of the combat. Therefore, successful research and development is a pre- 
requisite to effective military air operations. 

Reserve — The air reserve must be efficiently organized and thoroughly 
trained in the latest weapons, equipment and tactics, and must be adequate 
to facilitate a planned expansion of the military air strength in being to 
meet an emergency. The developments of the past war lead obviously to 
the conclusion that any future attack against the United States will be de- 
livered suddenly and with great force. The value of reserves is directly 
proportional to the promptness with which they can engage in full scale 
operations. To be effective the air reserve components must be highly 
trained, properly organized and immediately available. 

Transport — The armed forces should maintain in peacetime air trans- 
port services capable of furnishing the continuing military requirement for 
air transportation, developing technique and methods applicable to wartime 
operation, and expanding through utilization of civil air carriers to meet an 
emergency. Air transportation was utilized extensively in the past war. 
With the further development of aviation, there is every reason to believe 
that the use of air transportation will be even more extensive in any future 
war. It is essential therefore that methods be developed for handling mass 
movements of military personnel, supplies and equipment by air and that 
the services performing such movements be a part of the armed forces. 
Further, in case of emergency or mobilization, it must be possible to utilize 
the commercial air transport system as necessary to augment the military 
air transport services. 


THE AIRCRAFT MANUFACTURING INDUSTRY ; 
The aircraft manufacturing industry, including all private resources for 
designing and making aviation equipment, is basic to our leadership in both 
military and civil aviation. It must consist of financially strong units which 
provide competing sources to meet the needs of our transport and military 
services. The demand for aircraft comes from commercial air carriers, 
personal flyers, foreign purchasers, and the armed services. All are vitally 
affected by Government policies. The Government in determining policies 
which affect any of them must therefore always consider the effect which 
such policies will have on the aircraft industry. 


Export Policy — The United States will continue to assist the sale and 
encourage the wide use abroad of civil aviation ground and airborne equip- 
ment manufactured in this country. 

Production of Military Aircraft — Production of military aircraft is 
currently the major part of the industry’s volume. Military procurement in 
peacetime must be at a level adequate to insure the national security based 
on: (1) the current requirements for aircraft, and (2) the need for main- 
taining an industry which can produce aircraft of superior design and per- 
formance, carry on research and engineering development of new types and 
expand to meet mobilization requirements. 

Current Requirements — Current requirements are determined by the 
size of the military air strength deemed adequate to protect the national 
security, the desired rate of modernization, which depends on world-wide 
technological advancement, and attritional losses. 

Mobilization Requirements — Mobilization plans may require the main- 
tenance of manufacturing capacity in excess of that needed for peacetime 
production. The relation between mobilization needs and the ability of 
industry to meet them should be constantly adjusted to current strategic 
plans and the development of new weapons. 

Long-Range Program — In peacetime, substantial money savings and 
more efficient military and production planning would result if aircraft 
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procurement by the military services were based on long-range programs 
rather than the present year-to-year practice. Several years usually elapse 
between the first design and actual production of modern aircraft. After 
evaluation of the first experimental article, there is a time lapse of 12 to 18 
months for fighters and 18 to 24 months for bombers before initial pro- 
duction starts. Fighters usually remain in production at least three years 
and bombers five to six years. Current limitations on the life of funds 
permit ordering only small initial production quantities. This results in 
aircraft being built largely by hand methods and without adequate produc- 
tion tooling. Approval of long-range program requirements for contract 
authorization, subject to annual review, would result in: (a) greatly re- 
duced aircraft cost; (b) a more efficient and stable aircraft industry; and 
(c) a sounder base for industrial preparedness measures. 


Industrial Planning — Industrial planning for mobilization of the air- 
craft industry is a vital aspect of security which must be carried on in 
peacetime. It must establish clearly the emergency requirements for air 
weapons, the production schedules for the companies that will design and 
build them, the required resources of plants, tools, labor and materials, and 
the means of providing those resources. Mobilization planning is, however, 
no substitute for going production, which is the base from which planning 
must start. 

To supplement the expansibility achieved by a minimum level of current 
production and by industrial planning, there must be an industrial reserve 
in the form of dispersed stand-by plants, general-purpose tools, and strategic 
materials. 


Defense of the Industry — To insure uninterrupted flow of military 
needs in event of a future emergency, dispersal of industry should be em- 
phasized and pilot underground plants should be established. 


ADVANCEMENT OF THE AERONAUTICAL SCIENCES 


To maintain the United States technical pre-eminence is a prime avia- 
tion policy. The requirements of research and of development are separate 
and programs for both must be geared to civil and strategic needs. Appro- 
priations must assure that these programs will be sustained, balanced, and 
flexible. 


Research — During nearly five years of war, the United States neglected 
basic research in order to concentrate on developing and producing the 
weapons and the air materiel needed to win the war. In order to overcome 
this handicap, effort must be concentrated on intensive support of pure 
research projects under educational, industry or Government auspices. 
Projects which are too expensive or specialized to be undertaken by private 
industry or educational institutions should be supported by the Government. 


Development — Design and development of advanced aircraft, missiles, 
and aeronautical devices must be conducted by the aircraft industry under 
the sponsorship of the Government. The results of such development should 
be made available for commercial application, when this is possible without 
jeopardizing national security. Likewise in the field of air navigational 
aids, the Federal Government, which is the only substantial purchaser of 
such equipment, must, by means of development contracts, experimentation 
and service tests encourage and assist private industry. 


_ Supporting Programs — Research and development programs should be 
vigorously pursued in such fields as electronics, navigation and communica- 
tion devices, all-weather flying, aeronautical operations, new fuels and power 
plants, physiological and psychological problems incident to increased per- 
formance and new tactical requirements, and selection and training of air- 
men. 
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Department Editor: Richard Kermit Waldo* 
INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 


I. INTRODUCTION 


HE second quarter of 1947 saw the transition from PICAO to ICAO, 
from a provisional to a permanent aviation organization. On April 4, 
the Chicago Convention came into force, and on May 6 the First Assembly of 
the permanent International Civil Aviation Organization (ICAO) opened in 
Montreal. Prior to its adjournment on May 27, the Assembly had, among 
other things, laid down the general policies for ICAO to follow during its 
first year of operations, and had brought ICAO into relationship with the 
United Nations by debarring Franco Spain from membership. On the other 
hand, it had failed (as had the Chicago Conference of ’44 and the PICAO 
Assembly of ’46) to conclude an acceptable multilateral treaty on commercial 
air rights. Nor was it possible, in the field of private international air law, 
to conclude a convention on rights in rem in aircraft, as had been widely 
hoped. ; 

The 21-member ICAO Council, which was elected by the Assembly for a 
three-year term, opened its first session on May 28. The Council was ex- 
pected to adjourn by July 1, and to reconvene on September 2. For the first 
few weeks of its session, the Council devoted itself almost entirely to or- 
ganizational matters. Dr. Edward Warner was unanimously elected Presi- 
dent of the ICAO Council, and Dr. Albert Roper, Secretary-General of ICAO. 
Both held the corresponding positions under the interim organization. The 
Air Navigation and Air Transport Committees of the Council also got under 
way during early June. . 

During the second quarter, the only strictly technical meeting held was 
the PICAO European-Mediterranean Air Traffic Control Conference (Second 
Special Session). Meeting in Paris from April 15 to 25, this conference 
agreed upon the air traffic control procedures required for next winter’s 
operations in the area under its jurisdiction, on the basis of last winter’s ex- 
perience. It also agreed upon the dates upon which these procedures were 
to become effctive. 

As of June 15, forty-three states had joined ICAO, the latest being Iraq 
and El Salvador. The membership of PICAO at the time it gave way to the 
permanent organization had been fifty. 


II. First ASSEMBLY OF ICAO 
A. Attendance and Organization. 
A total of 47 nations and seven international organizations participated 


in the Assembly, as follows: 
Contracting States 


Argentina France Philippines 
Australia Greece Poland 

Belgium Guatemala Portugal 
Bolivia Iceland Siam 

Brazil India Spain 

Canada Ireland Sweden 

Chile Liberia Switzerland 
China Mexico Turkey 
Czechoslovakia Netherlands Union of South Africa 
Denmark New Zealand United Kingdom 
Dominican Republic Norway United States 
Egypt Peru Venezuela 





* Special Assistant on ICAO Matters, Aviation Division, Department of State. 
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Non-Contracting States 


Colombia Iraq 

Costa Rica Italy 

Cuba Luxembourg 
Ecuador Uruguay 

El Salvador Yugoslavia 
Iran 


International Organizations 

CITEJA (Comite International Technique d’Experts Juridiques Aeriens) 

International Air Transport Association 

International Chamber of Commerce 

International Labour Office 

International Union of Aviation Insurers 

United Nations 

World Health Organization 

The Assembly’s work was divided into six fields, each covered by a sep- 
arate commission, as follows: 

Commission 1— Constitutional and General Policy Questions 

Commission 2 — Technical Questions 

Commission 8 — Economic Questions 

Commission 4 — Legal Questions. 

Commission 5 — Administrative and Financial Questions 

Commission 6 — Financial and Technical Aid Through ICAO 

Sections B to G which follow summarize the Assembly’s main accom- 
plishments in each of these six fields. 


B. Constitutional and General Policy Questions. 

The most urgent item considered by the Assembly was the relationship 
agreement between ICAO and the United Nations. The agreement, nego- 
tiated in late 1946, had been approved by the UN General Assembly with a 
reservation to the effect that it could not come into force until Franco Spain 
had been debarred from membership in ICAO. In line with its overall policy 
to support the United Nations strongly, the United States took the lead in 
pressing for the expulsion of Franco Spain and for the resultant coming- 
into-force of the agreement. The only constitutional means of effecting this 
expulsion was an amendment to the Chicago Convention. After extensive 
debate over legal and constitutional issues, and over the policy issue of de- 
barring a state for political reasons from membership in a technical organiza- 
tion, a debarring amendment was adopted by the Assembly. The vote was 
27 to 8 (Ireland, Portugal and Switzerland), with 3 abstentions (Argentina, 
Dominican Republic and Spain). The debarrment of Franco Spain will not 
be legally completed until two-thirds (28) of ICAO’s member States have 
ratified the amendment. However, after the Assembly approved the amend- 
ment and Franco Spain’s delegation had withdrawn from the Assembly (and 
had implied its withdrawal from all ICAO activities), a UN representative 
announced on behalf of his organization that the relationship agreement was 
now in effect. 

As ICAO’s first major crisis, the Franco issue engendered much bitter- 
ness. Some delegates felt that political considerations should be disregarded 
in a technical organization such as ICAO. However, the issue was posed 
squarely by the United States, the United Kingdom, France and others as a 
choice between support of Franco or support of the United Nations, and was 
carried on that basis. 

Another item for urgent action was the election of the new Council. The 
ICAO Council is the executive body of the organization. It is in substantially 
continuous session and directs the work of its committees, divisions (interna- 
tional conferences of technical experts) and the ICAO Secretariat. The fol- 
lowing 21 States were elected for a three-year term: 


Argentina Czechoslovakia The Netherlands 
Australia Egypt Peru 

Belgium France Portugal 

Brazil Iraq Sweden 

Canada India Turkey 

Chile Ireland United Kingdom 


China Mexico United States 
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All of these countries except Argentina, Portugal and Sweden were carried 
over from the Interim Council of PICAO. This will tend to assure contin- 
uity of policy on the new Council. 

On the motion of the United States, Italy was admitted to membership in 
ICAO, under the terms of Article 93 of the Chicago Convention. The As- 
sembly’s vote was unanimous on the question. The assent of the UN Gen- 
eral Assembly and of Ethiopia, both of which are anticipated, is all that is 
required for Italy’s admission to become final. The assent of France and 
Greece were obtained at the Assembly. Italy has had a permanent delega- 
tion stationed in Montreal for some time, and is expected to play an active 
role in ICAO’s work, although not a member of the Council. 

The transition from the provisional to the permanent organization was 
accomplished with a minimum of organizational change. The Assembly de- 
cided that the incoming Council should continue the practice of substantially- 
continuous sessions. It agreed to continue the Air Navigation and Air Trans- 
port Committees of the Council in their present form (open to membership 
by all contracting States) for another year. Meanwhile, the new Council 
will study the question of the desirability of implementing the convention 
articles providing for a select air navigation commission and an air trans- 
port committee restricted to Council member States. The Assembly also 
established a Committee on the Convention and a Joint Support Committee, 
both of which existed under PICAO, and a new Legal Committee, of which 
more will be said under Section E below. 

The Assembly authorized the Council to act as an arbitral body on any 
differences arising among contracting States relating to international civil 
aviation matters which are submitted to it, when expressly requested to do 
so by all parties to such differences. This authorization will obtain pending 
further discussions and ultimate decision by ICAO as to the methods of deal- 
ing with international disputes in the field of civil aviation., The Assembly’s 
authorization on this matter was necessary since the Chicago Convention 
limits the Council to decisions on disagreements relating to the interpretation 
or application of the Convention and its Annexes. The authorization means 
that the ICAO Council will have the same power in the arbitral field as did 
the Interim Council. This is of particular importance because of the pro- 
visions in many of the bilateral air transport agreements negotiated by 
the United States and other countries designating the ICAO Council as the 
means by which differences arising out of the operation of the bilaterals 
would be settled. 

Insofar as air navigation matters are concerned, the Assembly directed 
the new Council to give primary attention to the implementation of the 
technical standards, etc. already developed, to the maintenance of stability 
in these standards, and to a general slow-down in the timetable of technical 
meetings. 

The question of language policy was warmly debated, the main question 
being whether Spanish should continue to be employed to the same extent 
as under the interim organization. The Latin American States carried their 
point on this issue, when the following resolution was adopted: 

(a) “Two of the three languages, English, French and Spanish, shall nor- 
mally be selected by the Council for conducting each meeting, for the 
systematic interpretation of speeches and statements and for the draft- 
ing of final reports. The Council shall decide in each case if there is 
need for systematic interpretation in a third language. The use of any 
of the languages thus established may be waived when there is unanimous 
agreement to do so; 

(b) “The Council shall decide, on practical grounds and in the light-of experi- 
ence, which publications and documents of the Organization shall be 
issued in more than one language.” 

A public information policy was adopted primarily aimed at individuals 
and groups directly concerned with international civil aviaton, and only 
secondarily at the general public in the various member States. 

In other major Assembly actions, the Council was authorized to enter 
into informal working arrangements with other international organizations, 
both public and private, and it was agreed to convene the Second Assembly 
in Western Europe (probably Geneva) in late May or early June of 1948. 
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Finally, the Assembly decided to adopt no amendments to the Chicago Con- 
vention at this time, other than the one debarring Franco Spain. Member 
States shared a feeling that as a general policy the Convention should not be 
amended until ICAO had had some experience operating under its terms. 

C. Technical Questions. 

ICAO activities in the technical field are so numerous and complex that 
their detailed consideration must necessarily be undertaken by groups of 
specialists in each of the various categories of technical aeronautical prob- 
lems (ICAO lists 11 categories). The Assembly was required to review this 
technical work only in its broad aspects. 

It was agreed that PICAO had performed an excellent job in developing 
standards, practices and procedures, but, as we have noted above, it was de- 
cided that the major emphasis from this point on should be in the direction of 
implementation of these standards, rather than their further development. 
It is of interest to note that under PICAO, these standards had recommenda- 
tory force only. Under ICAO, contracting States must apply them unless they 
notify the organization that they are unwilling or unable to do so, and state 
the reasons therefor. A general understanding was reached at the Assembly 
that corrective action with respect to violations of ICAO standards and na- 
tional laws and regulations would be taken by the State of registration, certi- 
fication or jurisdiction of the aircraft, airmen or operating agencies, respec- 
tively, which had not complied with the rules. This understanding was 
necessary in the absence of a uniform international code for the enforcement 
of these rules. 

Some of the smaller member States sought to have limitations placed on 
the length and strength of runways at international airports. As a large 
air transport operating country as well as a large manufacturer, the United 
States took the position that no such restrictions should be adopted. In recog- 
nition of the problem of costs facing many states who provide internationa 
airports, however, a compromise resolution was passed directing: : 

“That the Council in consultation with the International Air Transport 

Association and the aircraft manufacturers, study and report upon the 

trend of aircraft design and the relationship between airline operation 

and aerodrome design with the object of curbing the increasing cost of 

runway construction.” 

Finally, the Assembly recommended that the Council adopt a numbering 
and dimensional system proposed by the International Air Transport Asso- 
ciation (IATA) based largely upon the metric system. In addition, however, 
the Assembly action provided that the foot, pound or statute mile may be 
used by States which find it impracticable to use the proposed standard units. 
Although the action, which culminated long efforts in PICAO and ICAO on 
the part of metric system countries, was originally intended to establish a 
single standard system, it actually sets up a double standard. This is con- 
sidered by many U.S. technicians to be highly unfortunate, in that it effect- 
ively prevents or greatly delays the worldwide adoption of any one number- 
ing and dimensional system. 

D. Economic Questions. 

The principal item of business for the Assembly in the economic field 
was a discussion of the proposed Multilateral Agreement on commercial 
rights in international civil air transport. The United States Delegation 
came to the Assembly with its own draft, which reserved for separate bi- 
lateral negotiation the exchange of routes in commercial air transport. After 
considerable discussion on this subject it became apparent that the Delega- 
tions were not sufficiently in accord to permit completion at this Assembly 
of a Multilateral Agreement. The discussions did indicate, however, that 
there was considerable agreement as to the need for general principles on 
which a multilateral treaty on commercial rights could be based. The As- 
sembly therefore resolved that a special conference be convened at Rio de 
Janeiro in October 1947 for the express purpose of developing and submit- 
ting a Multilateral Agreement for the consideration of the various States. 
There is considerable evidence that the United States position on the matter 
of the separate bilateral exchange of routes has gained more widespread ac- 
ceptance than was the case before the Assembly convened. Similarly, there is 
some evidence that the so-called Bermuda capacity clauses, first conceived 
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at the United States-United Kingdom Bermuda Conference and thereafter in- 
cluded with only minor modifications in other U.S. and U.K. bilateral air 
transport agreements, may prove to be the basis for the formula on capacity 
eventually adopted in a multilateral treaty. 

The subject of international ownership and operation of the international 
trunk routes was debated at length. The nations of the British Common- 
wealth made a vigorous attempt to commit ICAO to studying the question 
and developing an international chosen instrument plan for presentation to 
the next Assembly. The United States opposed this procedure with equal 
vigor. The Assembly finally decided that the Council should continue its 
studies of possible plans for the internationalization of trunk air routes but 
only on the basis of material which may be submitted by member States. 
The Council will also give consideration to arguments against the feasibility 
of such operations. 

Brief discussions were held on the subject of satisfactory definitions of 
scheduled and non-scheduled operation of international air transport for 
the purpose of interpreting the Chicago Convention. It was agreed that it 
was impossible at this time to prepare a definition that would completely dis- 
tinguish between scheduled and non-scheduled operations, and the Council 
was instructed to study the matter further. 

With respect to the facilitation of international air travel, the Assembly 
endorsed the steps already taken by the Interim Council in the direction of 
eliminating unnecessary barriers to international air commerce, and recom- 
mended steps designed to push this program vigorously. 

The Council was instructed to study further the problems concerned with 
the reporting of statistics; the filing of agreements; international air mail; 
and the economic burdens of double taxation, certain insurance requirements, 
airport charges and charges for the use of air navigation facilities. 

E. Legal Questions. 

The most important item before the Assembly in the field of Interna- 
tional Air Law was consideration of the draft Convention on Rights in Rem 
in Aircraft. This proposed Convention provides for the recordation and 
recognition of property and security interests in aircraft engaged in inter- 
national air transportation. Such a Convention would be an important con- 
tribution to the ability of air transport operators and aircraft manufacturers 
to finance purchases and sales of aircraft, respectively. Substantial effort was 
devoted at the Assembly to obtaining sufficient accord on certain basic issues 
to make possible final approval of the Convention. However, agreement proved 
impossible, because of the inability sufficiently to reconcile fundamental dif- 
ferences in the basic concepts of several different legal systems. The As- 
sembly did, however, direct the new Legal Committee of ICAO to meet at a 
time to be determined by the Council for the purpose of finalizing the draft 
of a Convention concerning the recognition of rights in aircraft. 

On the procedural side, the Assembly established for the first time a 
Legal Committee, its terms of reference including primarily the study and 
formulation of draft conventions on international air law. As a result of the 
establishment of this Committee, CITEJA (Comite International Technique 
d’Experts Juridiques Aeriens), an independent body of legal experts having 
responsibility for the drafting of conventions on international air law, held 
its final meeting in Montreal and adopted resolutions for its liquidation. This 
action was in line with the general policy that all official international organ- 
izations in the aviation field should be brought within the framework of 
ICAO as the specialized international aviation agency. 

F. Administrative and Financial Questions. 

The Chicago Convention directs the Assembly to fix an annual budget for 
ICAO. The Assembly adopted a total budget of $2,600,000 for the fiscal year 
1947-48. Although this represents a one-third increase over the $2,000,000 
budget for the fiscal year 1946-47, it is well under the $3,190,335 proposal 
submitted to the Assembly by the Secretary-General of PICAO. The in- 
crease over last year’s budget was made necessary principally by provision 
for establishment of five regional offices in various parts of the world. The 
provision for regional offices is imperatve for the purpose of giving assistance 
to various member States in implementing ICAO standards, practices and 
procedures. 
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Regarding the scale of contributions, there were slight adjustments in 
the number of units assigned to various member States, with the United 
States agreeing to increase its share from 45 to 57 units. This represents 
slightly under 20 percent of the administrative expenses of the Organization. 


G. Financial and Technical Aid Through ICAO. 

The Assembly agreed upon basic principles and general policy relating to 
financial and technical aid through ICAO for furthering the provision of 
air navigation facilities and services. Summarized, these basic principles are 
as follows: 

(a) The provision of financial and technical aid through ICAO will be 

based on voluntary action on the part of Contracting States. 

(b) The International Civil Aviation Organization through its Council 

is the international body responsible for the initiation of expeditious 

action to meet requirements to supply additional air navigation facilities 
and services where necessary for the operation of international air 
services. 

(c) Aid provided through ICAO will aim to provide air navigation 

facilities adequate, but no more than adequate, to meet the requirements 

of international air services in accordance with the standards and prac- 
tices recommended. 

(d) Contracting States will do all possible to arrange for the provision 

of adequate facilities and services within their own territories before ap- 

plying to ICAO for assistance. 

(e) ICAO will satisfy itself in every case that circumstances actually re- 

quire the assistance of the Organization. 

(f) The rendering of financial and technical aid through ICAO will 

depend upon willingness of the applicant State to participate and co- 

operate in the economical provision of required facilities and services. 

(g) ICAO will assure contributing States that their funds will be ex- 

pended under its supervision to insure the utmost economy. 

(h) Reasonable user charges in line with general practice may be pro- 

vided for in any agreement relating to aid through ICAO. Free use of 

facilities where in line with normal practice may be provisionally adopted 
by agreement. 

A joint support unit in ICAO will administer an emergency revolving 
fund of $50,000 established by the Assembly for use where there is danger 
of a breakdown of an essential facility or service unless immediate action 
is taken by the Council. The unit will also implement the basic policies out- 
lined just above. 


III. PROGRAM FOR THIRD QUARTER OF 1947 


Following the South American Regional Air Navigation Meeting which 
opened in Lima on June 17, the South Atlantic Regional Meeting will con- 
vene in Rio de Janeiro, on July 15. These are the sixth and seventh in a 
series of nine regional conferences throughout the world. 

Two Divisions of the Air Navigation Committee will meet during the 
quarter in Montreal. Meteorology will open on September 17, and Aero- 
dromes, Air Routes and Ground Aids on September 23. 

The First Meeting of the new Legal Committee will probably be held in 
Brussels on or about September 15. 

Early in the fourth quarter, on about October 20, the special conference 
on a multilateral air transport treaty will convene in Rio de Janeiro. 

R. Ke We 
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INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 


I. GENERAL 


The second quarter of 1947 was an active one for IATA. During late 
March and April, its Financial, Technical and Legal Committees held their 
semi-annual meetings. Most of‘the matters discussed came to a head at the 
IATA Executive Committee meeting of April 29-May 3 in Montreal, and at 
the First Assembly of ICAO, in which IATA observers participated actively. 
Finally, the second Europe-South America Route Conference met in Paris 
from May 21 to May 24. 


II. EXECUTIVE COMMITTEE 

During its four-day session, the Executive Committee approved in 
principle the admission into IATA of non-scheduled international air car- 
riers. This proposal to expand I[ATA’s membership, now limited to scheduled 
airlines, must be ratified by the organization’s General Meeting at Rio de 
Janeiro in October. 

Also voted was approval of a wide range of measures designed to in- 
crease the safety and efficiency of world airline operations. These include 
provisions for the circulation of preventative technical information; support 
of route service organizations and international safety coordinating bodies; 
joint traffic handling arrangements; publication of joint tariffs; and the 
institution of a universal air travel credit plan. 

In the field of safety, the Committee approved as “desirable and urgent” 
a proposal that member airlines circulate through IATA “preventive in- 
formation” about technical or operational defects which might have a bearing 
on air safety. 

IATA was commissioned to act as consultant and to provide technical 
assistance to route service organizations which may be formed to supply aero- 
nautical facilities in areas of the world where individual governments lack 
the necessary technical or financial resources. 

The Executive Committee also endorsed proposals for the organization 
of a Committee for International Maritime, Telecommunications and Avia- 
tion Co-ordination (CIMTAC) and promised IATA’s full support in its 
activities. 

The structure of the IATA Technical Committee was streamlined to act 
more effectively on technical matters, by the merger of its present 11 sub- 
committees into four divisions covering operations; engineering and main- 
tenance; aids and facilities; and communications and radio aids. 

In the traffic field, the Executive Committee approved plans for joint 
airline action in the maintenance of facilities at intermediate airports along 
international routes; in the blanket bonding of all international airline 
agents; and in the setting up of an international credit plan for the purchase 
of airline bookings. 

Sir William Hildred, Director General of IATA, was instructed to make 
a survey of Gander Airport, at Newfoundland, to determine the possibility 
of joint operation of various traffic handling facilities by all airlines using 
the field. It was stipulated that business administration and passenger serv- 
ices would remain the concern of the individual airlines. 

Establishment of a universal air travel credit plan suitable for world- 
wide use is now very near final action, the committee was told. 

The Director General was authorized to ask the International Civil Avia- 
tion Organization (ICAO) to investigate the imposition of gasoline sur- 
charges at international airports with a view toward their elimination by 
international agreement. The committee asserted that the charges are “in- 
equitable and bear no relation to the facilities utilized at the various air- 
ports,” and recommended that a convention on the subject drafted at London 
in 1939, but never ratified, might be modernized and put into effect. 

Creation of an organization to publish a Joint Tariff for Rules and 
Rates covering the operations of all IATA members was also voted. The 
publication will be designed for the use of airlines and travel agents and the 
project is expected to be eventually self-liquidating. 

Amended provisions for the conduct of the IATA Traffic Conference, fol- 
lowing the recent reduction of conference areas from nine to three, were ap- 
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proved by the Executive Committee. They will be effective as soon as they 
have been approved by the governments concerned, and reorganization of the 
Conferences is expected to be complete within the next 60 days. 

The Executive Committee stipulated that the Traffic Conferences are 
autonomous within the sphere of activity given them in the IATA Articles of 
Association. It was pointed out that since governments are required to ap- 
prove the resolutions of the Conferences, they cannot be over-ridden by any 
other body, including the General Meeting of IATA. The Conferences were 
asked, however, to keep uppermost in mind the need for worldwide 
unification. 

The committee received a report that the first two clearances of inter- 
line accounts in the IATA Clearing House at London since its start on Jan- 
uary 1 totalled almost $2,000,000. The London office is now handling both 
dollar and sterling accounts, but a dollar branch will be opened in the United 
States in the near future, the group was told. 

Also approved by the Executive Committee were negotiations for the 
formation of a special organization of international airline medical officers 
within IATA for the purpose of joint action on medical and sanitation 
problems. 


III. PARTICIPATION IN ICAO ASSEMBLY 


IATA observers took part in the deliberations of Commissions 2 (Tech- 
nical), 3 (Economic), 4 (Legal) and 6 (Financial and Technical Aid Through 
ICAO). As noted above in the report of the Assembly’s accomplishments in 
the technical field, IATA’s recommendations regarding the unification of 
numbering and dimensional systems, based largely on the metric system, 
were adopted by the Assembly. The strength of this action, however, was 
largely watered down by the proviso that any States which find it impracti- 
cable to adopt the metric system may continue to follow the English system. 

Also in the technical field, IATA, which in general is adverse to the pro- 
posal to limit the length and strength of runways at international airports, 
submitted its views on the matter to Commission 2. While the Assembly 
took no final action, the ICAO Council was directed to study the problem, in 
consultation with IATA’s experts. 

Another matter which the Council was asked to study in conjunction 
with IATA was in the economic field, and dealt with insurance requirements. 
On IATA’s initiative, the Assembly resolved that the contracting States be 
asked to accept, so far as possible, from foreign airlines certificates of in- 
surance issued by companies acceptable to the governments whose nation- 
ality the airlines possess. 

As noted above, the IATA Executive Committee considered the matter 
of taxation of aviation fuel at international airports and concluded that 
this type of taxation imposed an onerous economic burden on international 
airlines. The Assembly coupled this with the whole subject of double taxa- 
tion, and directed the Council to study taxation practices which contracting 
States or IATA allege to constitute onerous economic burdens. 

R. K. W. 









JUDICIAL AND REGULATORY DECISIONS 


Department Editor: Norman E. Johnson* 
CERTIFICATION OF LOCAL AND FEEDER AIRLINE ROUTES! 


HE problem of local and feeder airlines first came before the Civil 
Ay Aeronautics Board in 1943, when, in Continental Air Lines, Inc., et al., 
Texas Air Service,* a temporary certificate was granted to Essair, Inc., 
(now Pioneer Air Lines, Inc.) to serve a local route between Houston and 
Amarillo, Texas. In 1944, the Board took up the problem in more detail in 
the Investigation of Local, Feeder, and Pick-Up Air Service.® In this opin- 
ion the Board recognized the marginal character of local and feeder air 
operations and the intense competition that operators would meet from 
surface transportation facilities. Yet since the investigation disclosed “an 
eagerness on the part of proponents of such service” and inasmuch as the 
experimental operation of local feeder services might result in public benefit, 
the Board assumed the responsibility of encouraging its development on a 
limited experimental basis. Accordingly the Board classified the applica- 
tions for local and feeder service on the basis of regional trade areas. Seven 
of these area cases have been decided to date and form the basis for this com- 
ment. * They have added 14 new carriers and 11,717 route miles to the do- 
mestic air transportation system. * The Board has made no attempt to dif- 





* Journal Editor, Northwestern University Legal Publications Board. 

1 This is the third in a series of comments on standards used by the Civil 
Aeronautics Board in deciding various cases. The first two were Paramount 
Public Interest In Domestic New Route Cases in 14 JOURNAL OF AIR LAW AND 
COMMERCE 117 (1947) and Recent Trends In Domestic Airmail in 14 JOURNAL OF 
AIR LAW AND COMMERCE 254 (1947). A comment on standards in international 
cases will appear in an early issue. 

24 CAB 215, 478 (19438). 

36 CAB 1 (1944). Chairman Landis has stated: “The value of such an in- 
vestigation must be measured in terms of its probable benefits as against the time 
and effort consumed, as well as the time and effort thereby diverted from other 
pressing tasks .. . Under the impact of a series of concrete cases, such as the 
Texas-Oklahoma Case ... and the North Central Case ... The Board has moved 
far from the general principles it originally enunciated in the Local, Feeder, and 
Pick-Up Air Service investigation.” Petition of American President Lines, Ltd., 
et al., 7 C.A.B. — (Order E-386, Mar. 19, 1947, at p. 24 of Landis’ concurring, 
mimeographed opinion). The accuracy of Mr. Landis’ last statement, which does 
not indicate the manner of deviation, may well be questioned. The two cases men- 
tioned by him (see citations note 4, infra) follow the general attack on the prob- 
lems involved pursued in the earlier area cases. The earlier cases have not been 
accused of departing from the general principles. However, see text at notes 19 
and 22, infra. 

4 The decided cases are Service in the Rocky Mountain States Area, 6 CAB 
695 (1946); Florida Case, 6 CAB 765 (1946); West Coast Case, 6 CAB 961 
(1946) ; New England Case, 7 CAB 27 (1946); Texas-Oklahoma Case, 7 CAB— 
(Order E-136, Nov. 14, 1946); North Central Case, 7 CAB—(Order E-200, Dec. 
19, 1946); Southeastern States Case, 7 CAB—(Order E-435, April 4, 1947). At 
this writing the Middle Atlantic Area, Mississippi Valley, Great Lakes, and 
Arizona-New Mexico cases are still pending. These cases also involve trunk line 
proposals which will not be considered in this comment. The cases also include 
applications for certificates of convenience and necessity for drop and pick-v» 
service and for helicopter service. See North Central Case, supra. These appli- 
cations are also beyond the scope of this comment. ' ‘ 

5 The following carriers have been certificated: Florida Airways, Inc. (for- 
merly Orlando Airlines) ; Central Airlines, Inc.; Aviation Enterprises; Monarch 
Air Lines, Inc. (formerly Ray Wilson, Inc.) ; Challenger Airlines Co. (formerly 
Summit Airways Co.); E. W. Wiggins Airways, Inc.; Southwest Airways Co.; 
West Coast Airlines, Inc.; and Empire Airlines, Inc. The following have been 
selected subject to a finding of adequate airport facilities; Wisconsin Central 
Airlines; Iowa Airplane Co., Inc.; Parks Air Transport, Inc.; Piedmont Aviation, 
Ine.; and Southern Airways, Inc. 
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ferentiate between local and feeder airlines. ® However, a feeder airline has 
been defined as “a common carrier performing the dual function of concen- 
trating and disbursing mail, passengers, and/or property within a given 
marketing area from widely scattered points to a few terminal points.” 7 

The Board has recognized that the provision of short-haul, local service 
with aircraft of conventional types will be largely an experimental operation 
concerning which practically no information from actual experience is avail- 
able. § Because of this fact there is great difficulty in reaching a sound judg- 
ment on the probable success of feeder lines in competing with surface trans- 
portation for conveyance of passengers on relatively short trips. 9 The cities 
concerned in the various applications have often enthusiastically submitted 
briefs to show their need for air service, but the Board has recognized that 
the success of a route will not depend upon civic pride but rather upon the 
individual traveler’s judgment. 

The Board has considered it a duty to authorize a reasonable amount 
of local service throughout the United States on an experimental basis, and 
in so doing has kept in mind “the over-all economy of our air transportation 
system and the financial obligation of the Government in the form of mail 
compensation’. 1° In all cases the certificates were limited to a three year 
period 11 although applicants mentioned the difficulty at present of ob- 
taining any flight equipment and argued that this limitation discouraged 
experimentation with new aircraft types. !° However, beginning with The 
New England Case, the Board provided that such three year period would 
commence either six months after the date of the certificate or when the car- 
rier began to operate, whichever date occurred first. 1% 

Since the Board is concerned with establishing a sound over-all trans- 
portation pattern in each general area, it does not specifically consider the 
proposal of each individual applicant and makes no attempt to limit its 
inquiry to the particular points proposed. 14 The Board has recognized that 
local service is not justified where it would compete with trunk line service; 
but recognized at the same time that trunk line service between two cities, 
being part of a national plan, may not serve their local traffic patterns. 15 
In addition, where a trunk line is certificated at the extremes of a segment, 
intermediate stops by such carrier may be more economically sound than 
establishment of local or feeder service. '® Where service is proposed to 

6 One member of the Board designated a local service as designed to link 
outlying communities with their principal metropolitan markets and feeder 
service as designed to connect with trunk line cariers for the onward passage 
of long distance travelers originating at or destined to smaller communities. 
Young, Concurring and Dissenting, Texas-Oklahoma Case, note 4, supra. It should 
be noted that the Civil Aeronautics Act of 1938 makes no distinction between 
local or feeder airlines and trunkline carriers but, on the contrary, broadly 
authorizes the development of an “air transportation system properly adapted 
to the present and future needs of the foreign and domestic commerce of the 
United States...” Section 2, 52 Stat 980 (1938), 49 USCA § 402 (Supp. 1946). 

7 Fredrick and Judson, What Is A Feeder Airline?, 18 Journal of Air Law 
and Commerce 54, 60 (1942). 

8 Investigation of Local, Feeder, and Pick-Up Air Service, note 3, supra. 

9 Service in the Rocky Mountain States Area, 6 CAB 695, 730 (1946). 

10 at 730-31. 

11 See cases cited in note 4, supra. 

12 The Board does not answer this argument, saying, “although we recog- 
nize these factors, we see no reason to change the three year effective period of 
the certificates issued.” Texas-Oklahoma Case, note 4, supra, Order E-136 at 81 
(mimeographed opinion). 

13In the New England Case at 80-81 the Board further provided: “If at the 
end of that time suitable equipment has not been fully developed but is in the final 
stages and conditions should warrant a further postponement in order to permit 
certificated carriers to take advantage of such equipment, an extension of the 
effective date of the certificate can be made upon appropriate showing to us.” 

14 New England Case, note 4, supra, at 31. However, in this case the Board 
did divide the area into a number of sub-areas, probably in conformity to exist- 
ing traffic patterns. 

15 Texas-Oklahoma Case, note 4, supra. 

16 New England Case, note 4, supra. In this case Portsmouth, N. H., and Saco- 
Biddeford, Me., were designated as intermediate points on Northeast’s route no. 
27 running between Lawrence, Mass. and Portland, Me. An application for feeder 
service to the two cities was accordingly denied. 
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cities located relatively near cities already certificated, the Board generally 
holds that a new route is not justified. 17 Understandably, a route linking 
cities relatively close together would not be warranted. However, where the 
concentration of large towns and cities along the route impedes the flow 
of surface traffic an experiment with an air route is justified. 1® Also, 
where local service would augment a trunk line, by providing air trans- 
portation to outlying communities from the center served by the trunk car- 
rier, there is justification for establishing a feeder route. 1% 

Although at present no flight equipment has been certificated which 
would combine passenger and drop and pick-up service, it is possible for the 
carriers to experiment along this line. The certificates contain no limitation 
as to the type of equipment, and the Board has indicated it will approve 
such service when appropriate aircraft are available. 2° 

The earlier certificates granted contained a provision requiring service 
to each route point on each flight. 21 The purpose of this provision was to 
insure a maximum amount of service to all points on the route. In practice 
however, Pioneer Air Lines found that this condition was unduly restrictive 
for it prevented additional schedules for the more heavily traveled route 
segments. While local feeder carriers must develop the short-haul traffic 
potentialities of their routes and cannot expect to engage in trunk line serv- 
ice, the Board has granted permission to several carriers to operate shuttle 
flights between any two points. 2 This policy was severely criticized by Mr. 
Young, who recognized the need for flexibility in local service, but felt that 
the blanket authorization granted would tend to remove too much Board 
control over still experimental operations. Unregulated competition with 
trunk lines might also result. 

Since decisions in the early cases were based upon the economic feasi- 
bility of the routes certificated, a finding of adequate airport facilities was 
not required. This policy was changed in The North Central Case 24 where 
it appeared that a majority of points certificated had inadequate landing 
facilities. This inadequacy was aggravated by the trend toward the use of 
larger aircraft in local operations. Consequently, the Board stated that it 
would withhold the certificates until the selected carriers indicated that 
they could operate approximately in accordance with the Board’s intention. 25 


SELECTION OF LOCAL AND FEEDER AIR ROUTES 

With the above considerations as a background — all of which did not 
appear in each case — the Board proceeds to select the routes and points 
to be served on the basis of their economic feasibility and their importance 
in a national air transportation system. The three important factors con- 
sidered by the Board in this connection are the community of interest be- 
tween the cities to be served, the traffic potential. and the quality and avail- 
ability of existing surface transportation facilities. 26 Community of in- 
terest is determined from statistics pertaining to commercial] and industrial 





17 West Coast Case, note 4, supra. 

18 New England Case, note 4, supra. 

19 Tbid. 

20 Ibid.; West Coast Case, note 4, supra; and North Central Case, note 4, 
supra. 

‘ 21 E.g. Service in the Rocky Mountain States Area, note 4, supra. 

22 Pioneer A.L., Inc., Amendment, 7 CAB—(Order E-135, Nov. 14, 1946); 
Texas-Oklahoma Case and North Central Case, note 4, supra. 

23 Pioneer A.L., Inc., Amendment, note 22, supra (dissent). 

24 Note 4, supra, at 79 (mimeographed opinion). The Board there said that: 
“If operations over the route pattern which we have established cannot be in- 
augurated within a reasonable period of time. or if service cannot be provided 
to a sufficient number of intermediate points, there will be no opportunity to test 
the value of such local service operations.” 

25 This decision was followed in the Southeastern States Case, note 4, supra. 
The result of the lack of airport facilities is twofold. First, the object of bringint 
air service to local points is not attained; and, secondly, the feeder operation, bv 
skipping intermediate points, tends to compete with trunk lines contrary to the 
Board’s intention. f 

26 Apparently the needs and desires of the Post Office have received scant 
attention in these cases, probably because of the lack of evidence of the effect upon 
air mail volume of local air service. 
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relations, agricultural markets, manufacturing activities, tourist trade, and 
others of similar nature. 27 Closely allied to this factor is traffic potential 
which is measured by consideration of population, hotel registrations, tele- 
grams and telephone calls, and the volume of travel along the proposed route 
by other means of transportation. The traffic potential likely to be generated 
need not be adequate to support trunk line operation but it should be suffi- 
cient to tend to make the carrier self-supporting, thus reducing the cost to 
the Government. 26 

Since the inherent advantage of air transportation over other means 
is reduced with shorter distances, the adequacy of surface facilities attains 
prominence. Where no direct surface transportation facilities exist between 
two points, the need for local air service is greater than where there are 
good surface means available. Although points may be connected by good 
highways, where the area is large and the population mobile — as in the 
Texas-Oklahoma Case — local air service is nevertheless justified. Finally, 
where cities are relatively isolated because of terrain and geographical bar- 
riers, local air service is also deemed desirable. 29 

The use of all these factors in selecting local feeder routes indicates that 
in general the Board establishes the routes according to existing traffic 
flows and population densities instead of attempting to establish new and in- 
dependent travel routes. 


SELECTION OF A CARRIER 

In general, the factors considered by the Board to be pertinent in 
determining the fitness, willingness, and ability of an applicant in accord- 
ance with Section 401 of the Civil Aeronautics Act ®° are “whether it has a 
proper organizational basis for the conduct of its proposed operation, an 
adequate plan of operation made by personnel qualified in such matters, and 
sufficient financial resources available”. 2! The applicant must demonstrate 
its ability to provide the service required, present its aeronautical experience, 
and state its capital resources and financing plans. An applicant also should 
be prepared with estimates of operating expenses, non-mail revenue expected, 
and mail revenue needed along with its proposed plan of operation. After 
weighing the relative merits, the Board makes its selection of a carrier. ®? 

The aim in such selection is to authorize a system which is neither so 
small as to make economical operation impossible nor so large that the car- 
rier would not have an integrated system. 3? Although an existing trunk 
line carrier might be able to provide local service at less cost to the Govern- 
ment, the Board feels that it is not in the public interest for such carriers to 
enter the local field. 34 Because of the low traffic potential of smaller cities 





27In the North Central Case, note 4, supra, community of interest was re- 
vealed by the previous use by a manufacturer of private air transportation and 
by the monthly average of air passengers per 1000 population in certificated 
cities during the Board’s 1940-1941 test months. 

28 North Central Case, note 4, supra. It should be noted that the Civil Aero- 
nautics Act requires government support to enable the carrier “to maintain and 
continue the development of air transportation to the extent and of the character 
and quality required for the commerce of the United States, the postal service 
and the national defense.” 52 Stat 998 (1938), 49 USCA § 486 (b) (Supp. 1946). 

29 Service in the Rocky Mountain States Area, note 4, supra. 

30 52 Stat 987 (1938), 49 USCA § 481 (Supp. 1946). 

31 North Central Case, note 4, supra, at 47 (mimeographed opinion). The 
Board uses this identical standard in new trunk route cases and cited as author- 
pA American Export Air., Temporary New York-Foynes Service, 3 CAB 294, 

98 (1941). 

32 In one case where the Board was faced with a choice between two equally 
aualified applicants, it selected the carrier which first filed application. Service in 
the Rocky Mountain States Area, note 4, supra. Generally, of course, time of ap- 
plication is not a factor. Continental A.L. et al., Mandatory Route, 1 CAA 88 
(1939). 

33 North Central Case, note 4, supra. Of the ten carriers then certificated, four 
were authorized to operate less than a 1000 miles of route. Only four were 
authorized to operate more than 1500 miles, and none for as much as 2000 miles. 
Mr. Youne is of the opinion that some of the systems authorized are not large 
enough to be economically successful. He favors certification of larger individual 
systems. Texas-Oklahoma Case, note 4, supra, dissenting opinion. 

84 New England Case, note 4, supra. 
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and the greater competition from other forms of transportation, economical 
operation must be a primary concern of local feeder service operators. Be- 
cause of this maginal character, !arge planes and luxury service are ill 
suited. It is felt that greater eifort and managerial ingenuity can be ex- 
pected from an independent local operator, devoting all his efforts to the de- 
velopment of traffic, than from a trunk line operator engaging in subsidiary 
operations. °° 

Thus, in The Florida Case the Board early laid down the rule that the 
public interest requires a carrier backed by local capital and having a local 
management. Local experience and recognition plus a primary interest in 
providing service to the local area should enable a maximum development 
of the traffiic potential. Where service is certificated over several routes 
in one state or area, the Board has held that operation by a single carrier 
would be desirable. *6 This would permit maximum flexibility in routing 
equipment and reduce terminal facilities expense, maintenance, and over- 
head costs. 

Two cases have presented the problem of subsidiary operation of local 
feeder service by companies not otherwise engaged in air transportation. #7 
The Board has consistently rejected such applications because of its view 
that such enterprises would not provide the full energies of management 
necessary to the successful operation of feeder routes, particularly where 
the application does not coincide with the service found necessary. Where 
the parent organization is engaged in a business completely unassociated 
with aeronautics, the likelihood that subsidiary operation by it would not 
be enthusiastically pursued is also a factor in the Board’s decision. The 
Board believes that lack of experienced personnel militates against opera- 
tion by a parent organization even though such personnel are easily pro- 
cured. This argument may not apply to air freight applicants, for example, 
where the parent organization customarily handles freight. The argu- 
ments appear to be only makeweights for the decision can only be justified 
on the policy ground that feeder service must be provided by independent 
carriers, and that only air carriers will earnestly foster aviation in ac- 
cordance with the policy of the Civil Aeronautics Act. 


CONCLUSION 

Because of the very nature of the proceedings and problems involved, 
it is difficult to generalize; but the above factors largely represent what the 
Board has considered important in these cases. In the applications the Board 
has been faced with many problems which can only be solved on the basis 
of actual operational experience. The policy of the Board in selecting feeder 
routes and carriers, while sound in general, may be criticized in a few par- 
ticulars. Since the program is experimental in nature it may be questioned 
whether the Board is justified in completely eliminating the trunk line car- 
riers from participation in the experiment. 38 The argument for trunk lines 
is based on the existing organization of the trunk line carrier, its main- 
tenance facilities, traffic and sales department, communications system, and 
minimum additional investment and overhead requirements. It is also sug- 
gested that in view of the shortage of desirable equipment the public interest 





35 Service in the Rocky Mountain States Area, note 4, supra. “We do not 
believe that the service authorized should be given to either of existing car- 
riers, United or Western ... The type of service contemplated herein involves a 
fundamentally new service to meet the needs of smaller communities and involv- 
ing relatively short hauls. The service we believe is necessarily an experiment 
which will require the utmost economy of operation and unusual efforts to de- 
velop the traffic potentials of the smaller communities served. The luxuries of 
the conventional service must be curtailed sharply if the operation is to be 
commercially successful. We conclude therefore that an independent operator 
whose economic future is dependent upon its ability successfully to develop the 
traffic of the route should be selected .. .” West Coast Case, note 4, supra, at 999. 

36 New England Case and North Central Case, note 4, supra. 

87 Texas-Oklahoma Case, note 4, supra, (subsidiary operation by a railroad 
and by an aircraft manufacturer) ; North Carolina Case, note 4, supra ( subsidiary 
operation by a railroad and by an automotive equipment manufacturer). | 

38 Mr. Young is an insistent advocate of participation by trunk line carriers. 
See his dissenting opinions in the Texas-Oklahoma Case and the Southeastern 
States Case, note 4, supra. 
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might better be served by having the three year effective period run from 
the date of inauguration of service. 3 Under the existing certificates the suc- 
cessful applicants have only six months in which to prepare for operations 
and are forced to procure whatever flight equipment. is available within 
that time. #° It would seem that the experiment would be more conclusive 
if appropriate flight equipment were available.*1 

The cases taken together also raise the question of whether the Board 
is providing a nationally integrated air transportation network, or whether 
it is merely establishing locally useful air service. It may be questioned, too, 
whether the extent of the Board’s experimentation in this field is too rapid 
in view of the present financial difficulties of the trunk line carriers and the 
overall cost to the government. 

N. E. J. 





PUBLIC INTEREST IN AIR CARRIER MERGER AND ACQUISITION 
OF CONTROL CASES — THE AMERICAN- 
MID-CONTINENT CASE 


In The American - Mid-Continent Case! the proposed merger or acquisi- 
tion of control was disapproved by the Board as inconsistent with the 
public interest on the grounds, primarily, that the route patterns of 
the two lines were so dissimilar as to preclude integration through 
their coordination, and secondly that American’s size and economic power 
would give it an artificial competitive advantage over carriers competing 
and connecting with the present Mid-Continent system.2 These factors 
were examined in the light of the policy provision of the Civil Aero- 
nautics Act? and were held to tend to thwart its application. There is some 
indication that the Board was again expressing fear of having its hands 
tied in the unforseeable future by the merger. Mid-Continent’s position 
as an independent North-South trunk line carrier was given some special 
importance, the Board holding that its merger with a through East-West 
carrier would work to the detriment of other connecting services by lessen- 
ing competition, thus defeating public interest as defined by Section 2 of 
the Act. Having further found that Mid-Continent’s future as an inde- 
pendent carrier was promising if given proper management, the application 
for merger was disapproved for the foregoing reasons on the grounds of 
its failure to satisfy the public interest required by Section 408(b) of 
the Act. 

The case is essentially a 1946 reaffirmation of principles enunciated by 





39 This proposal is also advanced by Mr. Young in his dissent in the Texas- 
Oklahoma Case, note 4, supra. 

40 Feeder line operators have been advised to make a joint effort to develop 
a specially-tailored feeder line aircraft. But the pressure exerted by the limited 
time available tends to preclude such efforts. See 50 Am. Av. Daily 256 (April 22, 
1947) and Issue of CAA Civil Plane Aid Revived, 10 Am. Av. 11 (April 1, 1947). 

41 The view has been expressed that it is up to the Board to solve the equip- 
ment problem by certificating enough feeder mileage to create a feeder aircraft 
market for the manufacturers. See 52 Am. Av. Daily 46 (July 10, 1947). 

1 American Air.—Acquisition of Control of Mid-Cont. Air., 7 CAB—(Order 
E-5205, Sept. 27, 1946). ’ 

2The “mere volume and geographical scope of its (American’s) operations 
... may enable it to divert a substantial amount of traffic from a competing 
carrier without at the same time rendering a service more attuned to the public 
convenience and necessity.” Jd. at 24. But Chairman Landis maintains that the 
decision is based solely on integration, an implicit denial of the import of this 
quotation. See: Landis, The Job Ahead for C.A.B., Proceedings, 1946 National 
Aviation Clinic, p. 39-51 (Harlow Publishing Co., 1946). 

3 Section 2, 52 Stat. 989 (1938), 49 U.S.C. §402 (1940). 

4Note 1, supra, at 27-29; and see United A.L., Acquisition of Western A.E. 
1 C.A.A. 739 (1940); United A.L.-Western A. S., interchange of equipment, 1 
C.A.B. 729 (1940). 
552 Stat. 1001 (1938), 49 U.S.C.A. §488 (Supp. 1946). 
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the Board in 1940. In The United-Western Acquisition Case,® the question 
of merger of a major transcontinental carrier with a North-South connect- 
ing line was first considered and rejected by the Board. The cases are 
distinguishable; in the earlier opinion, United was already operating paral- 
lel to Western over much of the latter’s routes as its only competitor. The 
desirability of competition on the West Coast was certainly a factor. But 
the concept of the independent North-South carrier feeding the larger 
latitudinal lines seems to have had, and still to have, some part in the 
Board’s concept of the proper growth of the airlines.’ 


The Board has been fairly consistent in its requirement of integration 
in merger cases, i.e., that merged units should operate over an area having 
a community of traffic potential.2 Only in the case of a proposed merger 
of an air carrier into an other-than-air carrier is integration expressly 
required by the Act. However, Section 408(b), among other things, re- 
quires mergers to be consistent with the public interest which is defined 
in the policy provisions of Section 2. The Board construes integration as 
one of the elements of public interest in that section which must be applied 
to Section 408(b). The American- Mid-Continent Case shows how the 
C.A.B. reads an integration requirement into the Act: 

“Since the first two statements of public policy set out for our guidance 

in Section 2 include the adjurations to encourage and develop an air- 

transportation system properly adapted to the country’s needs, and to 

regulate air transportation in such a manner as to improve the relations 
between and coordinate transportation by air carriers, it is highly per- 
tinent to inquire to what extent the proposed transaction would promote 

the development of a well-integrated, internally coordinated pattern of 

air transport.”10 

In dealing with integration, it is difficult to determine the relative 
weight the Board will assign in a given case to the presence or absence of 
integration features. The American - Mid-Continent decision stated that a 
relatively clear absence of integration went far to justify a finding that 
the public interest would not be served by the approval of the proposed 
merger.!! On the other hand, in The National-Caribbean Case, where the 
merger was disapproved, lack of integration was stated not to be of itself 
the controlling factor in determining that public interest would be served 





6 Note 4, supra. 

7 See American’s Brief to the Examiners at page 29, where the grid theory 
is stated to have been rejected in practice since The United-Western Case, citing 
the spread of Western, Delta, Braniff, Continental and others on varied geo- 
graphical patterns since that time. Perhaps it would be more accurate to speak 
of an area concept, although there is some difficulty in considering the Minnesota- 
to-New Orleans routes of Mid-Continent as encompassing an “area.” 

8 Acquisition of Mayflower Air., by Northeast Air., 4 C.A.B. 680 (1944); 
Alaska Air., Acquisition of Cordova Air. Service, 4 C.A.B. 708 (1944); Natzonal- 
Caribbean, Atlantic Control Case, 6 C.A.B. 671 (1946). In The United-Western 
Case, note 4, supra, the concept was approached indirectly in the emphasis placed 
on Western’s local traffic potential, as opposed to its connecting business with 
United. In The National-Caribbean Case the Board stated the rule: “Constituent 
routes of an individual air carrier system should be so related as not only to 
facilitate an economically sound and efficient operation, but also to satisfy the 
standards of public convenience and necessity.” P. 7. 

® Section 408(b), Second Proviso. American Export Air.-American Export 
Lines-Control-American Export Air., 38 C.A.B. 619 (1942) and 4 C.A.B. 104 
(1948); American Export Air.-Acquisition of TACA, S.A., 3 C.A.B. 216 (1941); 
see also, Boston and Maine Central Railroads-Control-Northeast Air., 4 C.A.B. 
379 (1943). In an interesting attempt to avoid the jurisdiction of the Board in 
such cases, Waterman Steamship Company has recently acquired control of 
TACA, S. A., Time Magazine, Vol. XLIX, No. 4, p. 89, Jan. 27, 1947. 

10 Note 1, supra, at 13 (mimeographed opinion). 

11 American accounted for approximately 4 percent of Mid-Continent’s annual 
total exchange of business with ali carriers; note 1, supra, at 15. 
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by the merger.'? And again in The Western-Inland Case a merger was 
approved despite the complete lack of integration because of the controlling 
importance of safety and efficient management.!* The Western-Inland Case 
by disregarding integration and The National-Caribbean Case by empha- 
sizing integration represent extremes of the Board’s holdings on the weight 
to be attached to integration. The American-Mid-Continent approach is 
perhaps in the middle ground, in a field where the standards can only be 
analyzed in the light of the complete facts of a particular case. 

The American - Mid-Continent Case is also valuable as a precedent in 
its application of the competition standard for determining the public 
interest. Two sections of the Act require competition; first, Section 2(d) 
requires competition to the extent necessary to assure the sound develop- 
ment of an air transportation system. Having determined that the public 
interest is satisfied by this section, the Board is further required by Sec- 
tion 408(b) to determine that the proposed merger will not create a 
monopoly “and thereby restrain competition.” The Board interprets the 
latter section as a further limitation on the broader provisions of Section 2, 
and hence may not approve a proposed merger because it would result in a 
monopoly under Section 408(b) even though it believes competition is not 
required in the public interest under Section 2.14 However, it would seem 
that the Board’s definition of monopoly as a “condition embodying a par- 
ticular degree of control’’!5 is vague enough to permit mergers which would 
allow an airline to become the only air carrier serving a particular route 
under circumstances where the “spirit of emulation” from connecting 
routes,!® or competition from alternative air routes or other forms of trans- 
portation would effectively prevent monopoly practices from arising. 

Having found the public interest opposed to the merger, the American 
application was disapproved without examination into the financial terms 
proposed. In many merger cases the price factor has been largely deter- 
minative of the Board’s public interest finding. The question of the valua- 
tion of intangibles in such sales was first considered in The TWA-Marquette 
Acquisition Decision.1* When some measure of the price can definitely be 
allocated to the certificate of public convenience and necessity, the Board 
rejects the application because it disapproves of making these certificates 
marketable securities.18 However, the problem of the going-concern value 
of an airline is still perplexing. It should be noted that in a recent opinion 
in The Arizona Ait.-TWA, Transfer Route No. 38 Case,!® the Board, while 
withholding approval until after the decision in The Arizona-New Mexico 
Area Case, indicated that it might not look adversely upon the transfer of 
the certificate for this route if the price were reduced to a reasonable amount 





12 Note 10, supra at 8, “Lack of integration ... precludes approval ... 
unless other considerations of public interest require a contrary conclusion.” Lack 
of integration was the basis of decision, however. 

13 Western A. L., Acquisition of Inland A. L., 4 C.A.B. 654 (1944). 

14 For varying views on this question of Statutory Interpretation see Notes 
(1941) 12 JouRNAL oF AIR LAW 280 and (1940) 11 JoURNAL oF AIR LAW 359 
and see Marine Air.-Alaska Air., Consolidation, 3 C.A.B. 315 (1942); Alaska Air., 
Acquisition of Cordova Air. Service, note 10, supra; Wein Alaska Air., Acquisi- 
tion of Mirow Air. Service, 3 C.A.B. 207 (1941); Marquette, Acquisition by TWA, 
2 C.A.B. 1 and 2 C.A.B. 409 (1940). 

15 See Note, (1941) 12 JouRNAL oF AIR LAW AND COMMERCE, id., and cases 
cited therein. 

16 See Comment (1947) 14 JoURNAL OF AIR LAW AND COMMERCE 117, at 120 
for an analysis of the Board’s attitude toward competition in new route cases. 
Also see Acquisition of Marquette by TWA, cit. note 14, supra; and Melone, Con- 
trolled Competition: Three Years of the Civil Aeronautics Act (1941) 12 Jour- 
NAL OF AIR LAW AND COMMERCE 318. 

17 Note 15, supra. 

18 Mayflower-Northeast Case, note 10, supra, at 684 (in the admitted ab- 
sence of good will, the price above the value of Mayflower’s stated assets was 
held to be the result of certificate bargaining, and so contra to public policy). 

197 C.A.B.— (Order E-331, Feb. 19, 1947). 





394 JOURNAL OF AIR LAW AND COMMERCE 


inasmuch as profitable operation of the route was apparently only possible 
if the route were connected with other routes. Excessive price or an unfairly 
distributed price are plainly conducive to a finding that public interest will 
not be served.2° The present proposal of Western to sell United Airlines 
its important Denver-Los Angeles route for a substantial payment and in 
furtherance of alleged better route integration for both carriers will furnish 
the Board a difficult case on this general problem. 

Reading these cases with The TWA-Marquette Acquisition opinion, it 
would appear that bargaining on the basis of the “franchise” or “right to 
operate the route” will be acceptable whenever the applicant can prove 
an inherent value in that right beyond the bare certificate. The distinction 
can become very difficult; when the bargaining is at arms-length, the Board 
is more willing to make it.21_ Moreover, the safer course for the applicant 
would be to avoid the appearance of assigning a value to a certificate by 
attributing the excess price over book asset value to an increase in market 
value in tangible asests, and the Board seems quite willing to accept such 
an explanation.?2 It should be noted that the acquisition of a foreign air 
transport corporation which holds no certificate is handled differently. In 
such cases the Board has shown willingness to allow a purchase price re- 
flecting good will and operating privileges.?% 

The remaining principal consideration in determining the public interest 
under Sections 408(b) and 2 is that of safety and sound management.?! 
In The American - Mid-Continent Case the only consideration given to either 
safety or sound management was the Board’s expressed belief that proper 
management attitudes would do much to aid Mid-Continent’s future develop- 
ment.*5 In The United-Western Case a finding of prospective satisfaction 
of both requirements by Western, the carrier to be acquired, was an element 
in the refusal of the application. The Board approved the merger in The 
Western-Inland Case almost solely on findings of poor management and 
an unsatisfactory record in the acquired line, notwithstanding the presence 
in that case of a complete lack of integration and a price reflecting con- 
siderable appreciation over book values and employment contract bonuses 
to some of Inland’s officer-stockholders. Such pessimism concerning the 
prospects of improving Inland’s management seems contrary to both The 
United - Western and The American - Mid-Continent opinions.26 To some 





20 “Excessive price paid for an air carrier comes ... out of the pockets 
of the... public.” National-Caribbean Case, note 10, supra, at 14. This case 
was also an extreme example of unfair distribution. Caribbean’s majority stock- 
holders were paid $3.58 per share as against $.94 per share to minority holders. 
Bonuses to certain officer-stockholders in the form of employment contracts were 
approved by the Board in The Western-Inland Case, note 18, supra, over the 
protests of concurring members Warner and Branch. 

21 The distinction was evidently not apparent to the dissent in the TWA- 
Marquette Rehearing, note 14, supra. 

22 Western-Inland Case, note 13, supra. The Board accepted the contention 
that assets with a book value of $296,000 had appreciated on the market to 
$435,000 (the purchase price), so that neither good will nor franchise value was 
represented therein. In the light of this and The Mayflower-Northeast decision, 
note 10, supra, the practice of asserting a complete absence of intangible values 
in the purchase price whenever possible, would seem to be encouraged. 

23 United A.L., Acquisition of Lamsa, S. A., 4 C.A.B. 409 (1943). For a case 
where no real operating privileges were found to exist, see Branif Air. et. al., 
Acquisition of Aerovias Branif, S.A. 6 C.A.B. 947 (1946). 

24 Section 2(b) note 3, supra, “assure the highest degree of safety in, and 
foster sound economic conditions in such transportation,” and 2(e) “The 
regulation of air commerce in such manner as to best promote its development 
and safety.” 

25 Note 1, supra, at 36. 

26 As was noted in Mr. Lee’s dissenting opinion, which also pointed to the 
financial burdens to be incurred by Western. The majority opinion is perhaps 
the most difficult to explain of any rendered under Section 408 (b). 
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extent, at least, The American-Mid-Continent opinion represents a retreat 
from the emphasis given the appraisal of management found in The Western- 
| Inland Case. 
The American-Mid-Continent decision, as the most recent interpreta- 
tion by the Board of the public interest provisions of Section 2 in Sec- 
| tion 408 cases, is perhaps most important for the questions it leaves 
unanswered. Chairman Landis’ interpretation of it as simply a matter of 
integration2? cuts away most of the difficulties. But there is some language 
) in the opinion that leads to a suspicion that the Chairman oversimplified. 
With some justification it can be read as an expression of caution during 
the postwar period. If that policy did in fact lie somewhere behind this 
decision, it appears likely that its validity will be severely tested in the 
months to come. Rosert I. LOGAN* 





STATUTE AUTHORIZING SERVICE ON 
NON-RESIDENT AVIATORS 


Statutes authorizing the commencement of suit against a non-resident 
motorist by substituted service on a public official of the state where the 
cause of action arises have been widely accepted.! Their constitutionality is 
now unquestioned ? and they are recognized as a desirable procedural de- 
vice. ? By making non-residents amenable to local law through substituted 
service they purport to regulate the operation of motor vehicles for the 
safety and convenience of all who use the highways. + However, their most 
practical objective is to afford residents a workable remedy for torts com- 
mitted by non-resident motorists. 5 

Following the usual wording of the automobile statutes, the Minnesota 
legislature has enacted a law which may well become universal throughout 
the United States. It provides that the operation of an aircraft within the 
state by a non-resident or his agent, shall be deemed an appointment of the 
Commissioner of Aeronautics as his attorney for the service of process in 


27 Op. cit. supra, note 2. 

* Member of the Illinois Bar. 

1 Culp, Process in Actions Against Non-Resident Motorists (1934) 32 Mich. 
L. Rev. 325; Culp, Recent Developments in Actions Against Non-Resident Motor- 
ists (19388) 37 Mich. L. Rev. 58. Only one state, Utah, has made no provision for 
such service. 

2 The leading case upholding their constitutionality is Hess v. Pawloski, 274 
U.S. 352 (1927). For a detailed discussion see Culp, Process in Actions Against 
Non-Resident Motorists (1934) 32 Mich. L. Rev. 325. 

3 Seott, Jurisdiction Over Non-Resident Motorist (1926) 39 Harv. L. Rev. 
563. 

4 Brauer Machine & Supply Co. v. Parkhill Truck Co., 318 Ill. App. 56, 47 N.E. 
(2d) 521 (1943); Cleary v. Johnson, 79 N.J.L. 49, 74 Atl. 588 (1909); Scott, op. 
cit. supra note 8, at 565. 

5 State ex rel. Gallagher v. District Court, 112 Mont. 253, 114 P. (2d) 1047 
§1, Minn. Stat. Ann. C-360, §0215 (March 1947 Pamphlet Service). 

(1941). 

6 “Section 1. The use and operation of an aircraft by a non-resident or his 
agent in the State of Minnesota or by a resident owner or his agent who has re- 
mained without the state continuously for thirty days prior to the commencement 
of an action against him, shall be deemed an appointment by such non-resident or 
absentee of the Commissioner of Aeronautics, to be his true and lawful attorney 
upon whom may be served all legal processes in any action or proceeding against 
him growing out of such use or operation of an aircraft in the State of Minnesota 
resulting in damages or loss to person or property, and said use or operation shall 
be a signification of his agreement that any such process in any action against 
him which is so served shall be of the same legal force and validity as if served 
upon him personally. Service of sach process shall be made by serving a copy 
thereof upon the Commissioner or by filing a copy in his office, together with the 
payment of a fee of $2.00, and such service shall be sufficient service upon said 
non-resident or absentee, provided that notice of such service and a copy of the 
process are within ten days thereafter sent by mail by the plaintiff to the de- 
fendant at his last known address, and that the plaintiff’s affidavit of compliance 
with the provisions of this act are attached to the summons...” Laws 1946, c. 46, 
$1, Minn. Stat. Ann. c. 360, §0215 (March 1947 Pamphlet Service). ' 
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any action growing out of such operation. ® Minnesota is the fourth state 
to enact such legislation. 7 


Although the legality of statutory provisions for substituted service on 
non-resident aircraft owners has yet to be determined, their constitutionality 
would seem to rest on the same power as that of the non-resident motorist 
statutes. In Hess v. Pawloski,’ it was suggested that such statutes had their 
basis in the power of the state to exclude non-resident motorists; and having 
the power so to exclude, the state may declare that the use of the highways 
by the non-resident is equivalent to the appointment of a state official as agent 
on whom process may be served. 9 However, the subsequent view taken of 
that case in Wuchter v. Pizzutti, 1° and the difficulties of reconciliation with 
accepted notions as to state interference with interstate commerce 1! and 
the privileges and immunities clause,!2 cast doubt upon the validity of a strict 
power of exclusion doctrine. The power to exclude is only possible as a con- 
sequence of the reasonable exercise of the police power. This same police 
power affords the real constitutional basis for statutes of the type enacted 





7 Mass., Acts of 1939, c. 398, § 3, Ann. Laws of Mass., C. 90, § 50; Conn., 1943 
Supp. to the Gen. Stats., c. 185, §§ 5619-5649; Pa., Laws 1935, P.L. 130, §§ 1-4, 2 
Pa. Stat. Ann. §§ 1410-1413. (In accordance with 17 Pa. Stat. Ann. § 61, this 
statute has been suspended insofar as it is inconsistent with Rules 2076-2082 of 
the Pennsylvania Rules of Civil Procedure which provide for service on the Sec- 
retary of the Commonwealth in the case of any non-resident defendant where the 
action does not involve real or personal property.) 

The original Uniform State Law for Aeronautics, 11 UNIrorRM LAws ANN. 
159, which was approved by the National Conference of Commissioners on Uni- 
form State Laws in 1922, contained no provision for service of this type. This act 
was substantially adopted by 21 states, but in 1943 was withdrawn from the ac- 
tive list of uniform acts recommended for adoption. See HANDBOOK OF THE Na- 
TIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAws 66 (1948). 
However, §702 of the Uniform Aviation Liability Act, which was approved 
in 19388 though never promulgated, provides for substituted service on non- 
resident aviators who commit torts which result from flights within the state. 
HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE 
Laws 345 (1938). For a criticism of the first draft of this provision see Godehn, 
Brophy, Butler and Hale, Proposed Law of Air Flight (1987) 8 JouRNAL OF AIR 
Law 505, at 543-48. Insofar as the adequacy of notice to the defendant is con- 
cerned, §702 appears superior to the Minnesota statute by providing that 
“service shall not be complete until the plaintiff shall have sent by registered 
mail, return receipt requested, to the registered owner of the aircraft at the 
address stated in the owner’s registration with the proper agency of The Gov- 
ernment of the United States a notice that suit has been instituted and that proc- 
ess has been served upon the [Secretary of State].” 

8274 U.S. 352 (1927). 

9 Kane v. New Jersey, 242 U.S. 160 (1916) had previously recognized the 
power of the state to exclude a non-resident until he formally appoints a public 
official as his agent for service of process. 

10 Referring to the holding in Hess v. Pawloski, Chief Justice Taft said: “We 
have also recognized it to be a valid exercise of power by a state, because of its 
right to regulate the use of its high-ways by non-residents, to declare, without ex- 
acting a license, that the use of the highways by the non-resident may by statute 
be treated as the equivalent of the appointment by him of a state official as agent 
upon whom process may be served . . .” 276 U.S. 18, 18 (1928). 

11 The exercise of the police power by excluding vehicles which are dangerous 
or which cause unnecessary wear on the highways is valid; but exclusion for a 
purpose which is not within the police power of the state is a burden upon inter- 
state commerce. Buck v. Kuykendall, 267 U.S. 807 (1925); Bush & Sons v. Maloy, 
267 U.S. 317 (1925). 

12 The privileges and immunities clause permits free ingress and egress as 
to all the states. William v. Fears, 179 U.S. 270 (1900); Ward v. Maryland, 79 
U.S. 418 (1870). Individuals are protected by the privileges and immunities clause, 
Flexner v. Farson, 248 U.S. 289 (1918), but corporations, not being citizens do 
not come within it. Paul v. Virginia, 75 U.S. 168 (1869). Likewise, cases involv- 
ing exclusion of foreign corporations are not applicable since a state may exclude 
a foreign corporation but may not exclude a non-resident person. Flexner v. Far- 
son, supra. 
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by Minnesota. 18 It would be difficult to justify a non-resident aircraft statute 
on the power to exclude alone since the state neither builds the airways !* 
nor is its power of control or exclusion absolute. However, if the states may 
exercise their police power over aircraft as they now do over automobiles, the 
Minnesota statute is undoubtedly constitutional. 

The principal objection which might be raised to this exercise of the 
police power by the state is that it is in conflict with the authority over civil 
aviation which the federal government has already assumed. !° The extent to 
which Congress has asserted jurisdiction over civil aviation and the amount 
of control remaining in the states has not yet been determined. 16 


In the Air Commerce Act of 1926, Congress declared that the United 
States has “complete and exclusive national sovereignty in the air space” 
over this country. 17 A literal interpretation of this provision could support 
the contention that the federal government meant to exclude the states from 
regulation of the air space. However, a reading of the statute as a whole in- 
dicates that Congress merely intended to define the sovereignty of the United 
States in relation to the aircraft of other nations, and the Supreme Court has 
indicated that it was not to be construed as a blanket appropriation of the air 
space by the federal government. In United States v. Causby,18 it was 
argued that this provision gave the federal government complete sovereignty 
in the air space above the plaintiff’s property and consequently the use of that 
air space by Army aircraft could not amount to a taking of property by the 
United States. The Supreme Court rejected this argument and cited with 
approval a North Carolina statute which provided that sovereignty in the 
air space rests in the state “except where granted to and assumed by the 
United States.” 1® Other North Carolina laws governing the plaintiff’s claim 
to the superadjacent air space were also considered binding on the court. 2° 
This decision may indicate that the Supreme Court will be reluctant to in- 





13 For an excellent discussion of this question see Culp, Process in Actions 
Against Non-Resident Motorists (1934) 32 Mich. L. Rev. 325. 

The great majority of state and lower federal courts specifically state that 
the constitutionality of such statutes is based on the police power. Cohen v. Pluts- 
chak, 40 F. (2d) 727 (D.C.N.J. 1930) ; Moore v. Payne, 35 F. (2d) 232 (W.D. La. 
1929) ; Maddry v. Moore Bros. Lumber Co., 195 La. 979, 197 So. 653 (1940) ; Gesell 
v. Wells, 289 App. Div. 11, 240 N.Y.S. 628 (1930); Pawloski v. Hess, 250 Mass. 
22,144 N.E. 760 (1924). 

Even though Hess v. Pawloski, 274 U.S. 352 (1927), seems to be based upon 
the power of exclusion, the court there stated that “In the public interest the 
State may make and enforce regulations reasonably calculated to promote care on 
the part of all, residents and non-residents alike, who use its highways.” Thus, the 
case was at least partially based on the police power. 

_ 14In upholding non-resident motorist statutes some courts have stated that 
since the state has provided the highways it certainly must have the power to 
dictate the conditions under which they may be used. Hendrick v. Maryland, 235 
U.S. 610 (1915); Clesas v. Hurley Machine Co., 52 R.I. 69, 157 Atl. 426 (1931); 
Pawloski v. Hess, 250 Mass. 22, 144 N.E. 760 (1924). The provision of state owned 
airports would, of course, bring aircraft ground operations within this same 
power. 

15 The Air Commerce Act of 1926, 44 Stat. 568 (1926), 49 USCA §171 et seq. 
(Supp. 1946) ; The Civil Aeronautics Act of 1938, 52 Stat. 973 (1938), 49 USCA 
§401 et. seg. (Supp. 1946). 

16 However, the lower federal courts have upheld the application of federal 
safety regulations to strictly intrastate flights. Rosenhan v. United States, 131 F. 
(2d) 9382 (C.C.A. 10th, 1942) (Intrastate flight within a designated federal air- 
way); United States v. Drumm 55 F. Supp. 151 (D.C. Nev. 1944) (Interstate 
flight which did not enter a designated federal airway). 

1744 Stat. 572 (1926), 49 USCA §176(a) (Supp. 1946). 

18 328 U.S. 256 (1946) ; Note (1946) 41 Ill. L.Rev. 562; (1947) 14 JouRNAL oF 
AIR LAW AND COMMERCE 112. 

19N.C. Gen. Stats. (1948) §63-11. This provision is practically identical 
to §2 of the 1922 Uniform State Law for Aeronautics, 11 UNirorm LAws ANN. 
160, which has been adopted by eighteen states. 

20N.C. Gen. Stats. (1943) §63-12 (Ownership of air space vested in the 
owners of the surface beneath) ; Jd. at §63-13 (lawfulness of flight). These pro- 
Visions are identical to §§3 and 4 of the 1922 Uniform State Law for Aeronautics, 
11 Unirorm Laws ANN. 160. 
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terpret federal air laws so as to leave the states with little or no power over 
the air space. 21 

The Civil Aeronautics Act of 1938 grants any citizen of the United 
States “a public right of freedom of transit in air commerce through the 
navigable air space of the United States.” °? The Act defines “navigable air 
space” as that air space above the minimum safe altitudes of flight prescribed 
by the Civil Aeronautics Authority. 2 If this provision could be said to con- 
stitute a clear intent to exclude the states from control of any part of the 
air space above the minimum safe altitudes, the Minnesota statute could not 
apply to actions arising out of operations above this altitude, but would be 
limited to those committed below it. Such a result is unlikely under existing 
decisions interpreting the doctrine of federal supremacy. It is well settled 
that a state’s exercise of its police power is superceded by federal action only 
where the conflict is so direct and positive that the two acts cannot be rec- 
onciled, 24 or where Congress manifests a clear intent to regulate to the 
exclusion of the states. 25> However, by this provision Congress has merely 
declared a federal policy to maintain freedom in air commerce which was 
not intended to exclude the states from a reasonable exercise of their police 
power, and does not conflict with the act of a state which grants its citizens 
- @ procedure whereby they may effectively pursue a purely private cause of 
action. 

Though the fields of safety and economic regulation of aircraft are 
dominated by the federal government, 2° there has been no federal legislation 
on aviation tort liability. 27 The safety measures promulgated by the Civil 





21 Some courts have stated that the state as a sovereign is under a duty to 
exercise its police power over the air space. In Smith v. New England Aircraft Co., 
Inc., 270 Mass. 611, 521, 170 N.E. 385, 389, 19830 USAvR 1 (1930) the court stated 
that “It is essential to the safety of sovereign States that they possess jurisdiction 
to control the air space above their terriories. It seems to us to rest on the 
obvious practical necessity of self protection ... That power extends to the exclu- 
sion from the air of all hostile persons or demonstrations, and to the regulation 
of passage through the air of all persons in the interests of the public welfare and 
the safety of those on the face of the earth... It is the proper function of the 
legislative department of government in the exercise of the police power to con- 
sider the problems and risks that arise from the use of new inventions and en- 
deavor to adjust private rights and harmonize conflicting interests by compre- 
hensive statutes for the public welfare.” In Hrickson v. King, State Auditor, 218 
Minn. 98, 104, 15 N.W. (2d) 201, 204, 1944 USAvR 41 (1944), the power to con- 
trol air traffic was said to be “subject only to the constitutional powers of con- 
gress over interstate traffic, post roads, and national defense and the general 
welfare. Otherwise, the state has not only the jurisdiction to control air traffic 
above the territory within its boundary, but the responsibility of a sovereign to 
protect such traffic and its passengers and freight.” 

22.62 Stat. 980 (1938), 49 USCA §403 (Supp. 1946). A similar provision in 
the Air Commerce Act of 1926 provides that “such navigable airspace shall be sub- 
ject to a public right of freedom of interstate and foreign air navigation.” 44 Stat. 
574 (1926), 49 USCA §180 (Supp. 1946). 

23 562 Stat. 979 (1938), 49 USCA §401(24) (Supp. 1946). 

24 Kelly v. Washington, 302 U.S. 1 (1987); Reid v. Colorado, 187 U.S. 187 
(1902) ; cf. Hines v. Davidowitz, 312 U.S. 52 (1941). 

While the state cannot, under cover of exerting its police powers, directly 
regulate or burden interstate commerce, a police regulation which has real rela- 
tion to the proper protection of the people, and is reasonable in its terms, and 
does not conflict with any valid act of Congress, is not unconstitutional because it 
may incidentally affect interstate commerce. Savage v. Jones, 225 U.S. 501 (1912). 

*5 The intent of Congress to supercede the exercise by the state of its 
police power will not be inferred unless the act of congress, fairly interpreted, is in 
actual conflict with the law of the state. Savage v. Jones, 225 U.S. 501 (1912). 

26 See 14 Code Fed. Regs. §§01.1 to 99.21 incl. (Cum. Supp. 1943; Supp. 19438- 
1946) (Civil air regulations) ; 14 Code Fed. Regs. §§202.1 to 303.2 incl. (Cum. 
Supp. 1948; Supp. 1948-1946) (Economic regulations). 

27 Attempts have been made to pass federal aviation liability legislation but 
they have been unsuccessful. H.R. 1012, 78th Cong., 1st Sess. (1943); H.R. 532, 
79th Cong. 1st Sess. (1945) ; H.R 4912, 79th Cong, 1st Sess. (1945); S. 1904, 79th 
Cong. 2nd Sess. (1946). See the thorough study of this legislation made for the 
Civil Aeronautics Board in Sweeney, REPORT TO THE CIVIL AERONAUTICS BOARD OF 
A STUDY OF PROPOSED AVIATION LIABILITY LEGISLATION (1941). 
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Aeronautics Authority are designed to promote the public welfare by acci- 
dent prevention, whereas the Minnesota Statute pertains to the private tort 
remedy. Though there are many proponents of a federal aviation liability 
act, 28 until such a statute is enacted, it is the responsibility of the state to 
provide adequate remedies for its residents. 

The bulk of commercial air traffic presents no problem of jurisdiction 
since process may be served within the state upon airline companies which 
have agents and facilities and may be said to be “doing business within the 
state.” 29 However, this rule is applicable to only one type of defendant, and 
does not cover at least three classes of non-resident fliers: (1) The private 
plane owner who uses his plane as the present day motorists uses his auto- 
mobile; (2) The non-scheduled air transport carrier whose operations within 
the state are infrequent; (8) The large airline which conducts no regular 
operations and has no facilities within the state but whose planes may be- 
come lost over or diverted to the state in an emergency. 

The Minnesota Statute is a direct approach to the problem of obtaining 
jurisdiction over all non-resident aviators. Insofar as commercial aircraft 
are concerned, it eliminates completely the necessity and uncertainty of estab- 
lishing the jurisdictional requirement of ‘doing business within the state.” 2° 
As to the private aircraft owner who leaves the confines of the state before he 
can be served, it avoids the necessity of forcing the injured resident to go to 
the expense of bringing suit in a distant state or abandoning his cause of 
action altogether. Though the need for this statute may not be currently 
pressing, 3! the potential widespread use of aircraft justifies its enactment. ° 


G. F. LIMERICK* 





28 Sweeney, op. cit. supra note 27, at 402; Willebrandt, Comment on Uni- 
form Aviation Liability Act (1938) 9 JOURNAL oF AIR LAW 675; McDonald & 
Kuhn, The Air Ocean — State or Federal Regulations (1945) 31 Va. L. Rev. 363; 
Rhyne, Federal, State and Local Jurisdiction Over Civil Aviation (1946) 11 Law 
& Contemp. Prob. 459. 

29 One of the latest cases discussing this theory of jurisdiction is International 
Shoe Co. v. Washington, 326 U.S. 310 (1945). See Comment (1946) 41 Ill. L. Rev. 
228. In Morrell v. United Air Lines, 1989 USAvR 178, 1 C.C.H. Aviation Cases 
8386 (S.D.N.Y. 19389) (Not officially reported), the maintenance of a ticket office 
in New York City and the occasional landing of planes in New York in unfavor- 
able weather was sufficient for service of process on the defendant airline in New 
York despite the fact that defendant was incorporated in Delaware, had its main 
office in Chicago, and did not operate planes from any New York airport. Contra: 
Dineen v. United Air Lines, 166 Misc. 422, 2 N.Y.S. (2d) 567 (1988) (Same 
circumstances). 

30 For examples of the detailed evidence required to show the factors which 
constitute “doing business,” see International Shoe Co. v. Washington, 326 U.S. 
310 (1945) ; Morrell v. United Air Lines, 1989 USAvR 178, (S.D.N.Y. 1939) (Not 
officially reported). 

31 The Massachusetts Director of Aeronautics has stated that their non-resi- 
dent aviator statute, supra note 7, has been used for substituted service on only 
one occasion. (Letter of July 17, 1947). The Connecticut Director of Aeronautics 
has stated that their statute, swpra note 7, has never been invoked. (Letter of 
July 17, 1947). 

32 The total of registered aircraft in the United States on July 1, 1947 was 
93,920, only 902 of this number being classified as scheduled air carriers. Press 
Release, CAA Aug. 1, 1947. The Civil Aeronautics Authority estimates that by 
1955 this registration will reach 400,000, exclusive of the scheduled air carrier 
fleet. Of this number it is estimated that 280,000 will be privately owned, while 
120,000 will be used for non-scheduled commercial purposes. The scheduled air 
carrier fleet is estimated to reach a total of only 1,200 planes. CiviL AVIATION AND 
THE NATIONAL Economy, Civil Aeronautics Authority (1945). 

Only six years after the Wright Brothers made their initial flight, it was 
predicted that the development of air transportation would necessitate the en- 
actment of special laws for substituted service on aviators. One writer envisioned 
the following possibility; “ ... Perhaps summonses might be painted in letters 
three or four feet long upon bill boards turned skyward, and illuminated at 
night with electric bulbs, — although there is a serious question whether that 
would be ‘due process of law’ in case of non-residents sojourning above the state.” 
Editorial (1909) 18 Bench and Bar 49, 51. 

* Student, Northwestern Law School. Published through courtesy of Illinois 
Law Review. 
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AIRPORT OPERATION AND MANAGEMENT, by Charles A. 
Zweng (North Hollywood, California: Pan American Navigation Serv- 
ice. 1947, pp. 312 $4.50) 


This volume is the third contribution during the past year to a field 
in which previously the book-literature was practically non-existent. The 
two preceding volumes, “Terminal Airport Financing and Management” by 
Bollinger, Passen and McElfresh, and “Airports: Design, Construction, and 
Management” by Glidden, Law and Cowles are, however, somewhat different 
in scope, emphasis, and approach from this later work but add much to the 
airport manager’s professional library. The announced purpose of Zweng’s 
book is “for the use of universities, colleges, aeronautical schools, airport 
operators, instructors, and those who wish to be informed on the subject of 
airport operation and management”. Its distinguishing characteristic is the 
emphasis placed on the managerial problems and responsibilities in airport 
operation. 

The author uses the first chapter as an introduction to his subject. In 
it he emphasizes the relationship of the airport to the community, to the 
nation, and to other airports. In the second chapter he outlines background 
material concerning the planning and building of an airport. This chapter 
is a excellent summary of information taken largely from a wide number of 
Civil Aeronautics Administration sources. 


Chapters three, four, and five make up the bulk of the text material. They 
have to do with airport operation, management, and sources of revenues. In 
, them is brought together for the first time much previously available, but 
widely scattered, source material. Since much of the information is directly 
from the past experience of a number of airports, anyone interested in air- 
port management should profit from reading these chapters. All three empha- 
size the practical side of running an airport. In addition they give an ex- 
cellent handbook-type of picture of current practices with regard to conces- 
sion charges, rentals, and fees. 

Approximately one third of the total pages of the book are taken up by 
the final chapter and the appendices. They are mainly reprints of, and form 
a handy compilation of such material as the Civil Aeronautics Act and of bul- 
letin information issued by the CAA and other bodies. Mr. Zweng has done 
a good job of bringing this material together. 

The book is primarily a reporting job. As such it is an excellent contri- 
bution, weil illustrated, and well balanced. An index would have made the 
volume more valuable as a book of reference, and a bibliography would have 
been helpful to the teacher and to the student studying the subject of air- 
port management and operation. 

LESLIE A. BRYAN* 





THE RIGHT TO FLY — A STUDY IN AIR POWER, by John C. 
Cooper (New York: Henry Holt & Company, 1947, pp. 380. $5.00.) 


The proponents of civil air transport as an integral and indivisible part 
of air power who may have found it difficult to sustain their thesis need look 
no further for arguments. Those who have attempted to separate military 
air power from civil air power now cannot fail to see the fallacy of their 
position and its tragic consequences if adopted. The appearance of “The 
Right to Fly” at a time when treaties of peace are under consideration, when 
the Security Council of the United Nations is engaged in the formulation of 





* Professor of Business Organization and Operation, College of Commerce 
os Business Administration; Director, Institute of Aeronautics, University of 
inois. 






400 



























401 





BOOK REVIEWS 


“practical measures for the regulation and reduction of armaments and armed 
forces,” and when atomic control is a consuming problem of our national 
leadership is but a further evidence of the intellectual acumen of its author. 

In “The Right to Fly’, John C. Cooper, recently appointed consult- 
ant to the President’s Air Policy Commission, presents a critical analysis of 
air power. For this task he is peculiarly qualified, and he frequently draws 
upon his wealth of experience as a representative of the United States Gov- 
ernment at international aviation conferences and as a former executive of 
one of the world’s largest international air transport enterprises. Mr. Cooper 
combines these unique qualifications with the results of his original re- 
search to produce the most thought-provoking book yet published in the field 
of aviation. It is a “must” for our representatives at international con- 
ferences considering the future status of ex-enemy nations and at the United 
Nations, for those charged with responsibility for our national defense and, 
in fact, for all those interested in any phase of aviation. 

World War II established the important role of air power in national 
power. It stimulated international air transport. It posed with new emphasis 
the question of extending the right of nations to fly, and focused attention 
upon the universally accepted principle of a nation’s exclusive sovereignty 
over the airspace above its territory. It revived consideration of “freedom of 
the air’. But until the publication of “The Right to Fly”, no attempt was 
made either to analyze the nature of air power and its constituent elements 
or to appraise the significance of a nation’s control of its airspace. 

Mr. Cooper employs a simple but a comprehensive definition of air power 
—“the ability of a nation to fly”. This ability he finds to be composed of two 
elements, the political right to fly and the capacity to fly. The primary use of 
air power, in peace or war, according to the author, is transport through the 
airspace — transport of passengers, cargo, mail, parachute troops, bombs or 
machine guns. Though its transport uses are both military and civil, air 
power is indivisible: The sole effect of prohibiting a nation from manufac- 
turing, possessing or using aircraft designed for military purposes is to limit 
the military striking force at a particular time. Mr. Cooper therefore con- 
cludes that the nation’s potential air power remains and will continue so long 
as it retains the political right to fly, — to control the airspace over its own 
territory and to use that airspace for such purposes as it may determine. 

No doubt many, including some of our most able military leaders, will 
challenge these hypotheses by arguing that if a nation is denied an armed 
air force, if it is prohibited from manufacturing or importing aircraft, from 
establishing or operating airports for military purposes, or from training 
operating personnel, the nation’s air power will be destroyed. Such appar- 
ently was the thinking of those who drafted the proposed treaties on the 
‘Disarmament and Demilitarization” of Germany and Japan. But the logic 
of Mr. Cooper’s analysis, together with the historical facts gathered from 
original sources which are marshalled in support of his premises, place an 
almost unsustainable burden of proof upon the challenger. 

“The real difficulty in appreciating the value of air power is the fact,” 
as Mr. Cooper points out, “that it provides transport in the airspace”. 
Whereas the right freely to navigate in territorial waters and on the high 
seas and to enter the ports of the world to pick up or discharge cargo has 
long been established, the right of an aircraft freely to fly over or land on 
foreign territory does not exist, except by international agreement or spe- 
cific authorization. Hence, in any analysis of air power, the political right of 
each nation to control the airspace over its own territory must always be 
considered. 

As evidence of the fatal effects which inevitably result from a failure 
to understand the nature of air power, Mr. Cooper examines the decisions 
made at the Peace Conference in 1919 and reviews the factors which in- 
fluenced their making. Although the question of the control of the airspace 
had been the subject of discussion by legal scholars for a good many years 
prior to World War I, the question had become of prime political importance 
by the time the Allied Supreme War Council met at Versailles. The experi- 
ences of the war and considerations of national security were convincing 
arguments against acceptance of a legal theory of “freedom of the air.” The 
result is characterized by Mr. Cooper as “a perfectly cold-blooded political de- 
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cision” that every nation has “complete and exclusive sovereignty over the 
airspace above its territory.” This principle having been accepted, in light of 
events which followed, the position of President Wilson and Secretary of 
State Lansing on the various issues is revealed as a tragedy of errors. At the 
same time that they demanded the destruction of German military air power, 
the American leaders insisted that there should be no interference with civil 
aviation, that “commercial” aviation should be free to develop as an aid to 
rebuilding Germany’s economy, and that Germany should have exclusive con- 
trol of its airspace, subject to the right of Allied aircraft to operate into and 
over Germany until January 1, 1923. The attempt to draw a line of demarca- 
tion between military and civil aviation proved impossible and a continuing 
source of dispute. Rules that on the one hand prevented the development of 
military aviation, on the other stultified the growth of commercial aviation. 
Germany’s advantageous geographic position and its control of its airspace 
gave the ex-enemy nation an advantageous bargaining position. In the ab- 
sence of Allied control of the German airspace, and continued prohibition 
against the manufacture or importation of aircraft, the plan was unen- 
forceable. In short, the demilitarization of Germany in the air was a tragic 
failure and in less than twenty years German air power menaced the world. 
Mr. Cooper concludes, “The plan of the Treaty of Versailles for the demili- 
tarization of Germany was unsound in theory. It proved unworkable in 
practice.” 

One of the outstanding contributions of Mr. Cooper’s study of air power 
is his definition of the elements of this phase of national power. The author 
recognizes that the political problems arising from the right of a nation to 
control its airspace prevent any direct analogy with sea power. Nevertheless, 
employing the methodology used by Admiral Mahan in his famous study of 
“The Influence of Sea Power upon History,’ Mr. Cooper approaches the 
problem of the capacity to fly by endeavoring to identify the tangible and 
intangible evidences of air power; the visible or short-range factors and the 
long-range factors which measure potential air power. In the first group, 
Mr. Cooper places 1) Aeronautical Industry, 2) Aeronautical Facilities, 3) 
Civil Air Establishment and 4) Military Air Establishment. These short- 
range factors determine the usable national air power at a given time but 
the absence of one or more of these elements does not destroy potential air 
power. The long-range factors, the intangibles, are identified by Mr. Cooper 
as 1) Geographic Conditions, 2) Resources, 3) Population, 4) Industrial De- 
velopment and 5) Political Conditions. The presence and the extent and char- 
acter of these criteria determine a nation’s air power potential over a long 
period. It is the long-range factors which measure the capacity to fly. 


In the last three chapters of his book, Mr. Cooper applies these elements 
to the U.S.S.R., the British Commonwealth and the United States for the 
purpose of measuring their potential air power. The discussion is empha- 
sized and made more graphic by twelve maps prepared on the azimuthal 
equidistant projection produced by Mr. H. Lester Cooke, Jr., under the 
general direction of Professor John Q. Stewart of the Department of Astron- 
omy of Princeton University. Four key locations in the territory of each 
of the three countries illustrate their relative geographic potential. Those of 
the Soviet Union are unrivaled. The other basic elements of air power are 
also present in Russia to make it a potential rival of United States’ air power. 
Only in the character, education and accomplishments of the American peo- 
ple and our industrial development do we have an advantage. Mr. Cooper as- 
serts that to maintain our dominant position and to realize our full air power 
potential we must have a sound national plan which will assure the continued 
existence of our aeronautical industry. The recent action of the President 
and of Congress in appointing committees to study and make recommenda- 
tions with respect to our national air policy may indicate a government de- 
termination to retain our air power leadership. 

In the judgement of Mr. Cooper, three problems of air power control 
confront the world today. They are: 

1. The air power future of the principal ex-enemy nations, Ger- 
many and Japan. Draft treaties now under consideration leave with 
these nations their airspace sovereignty. If air disarmament of these ex- 
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enemy states is to be effective, they must surrender to the United Na- 
tions control of the airspace over their respective territories and must 
also surrender their right to fly over the high seas. 

2. The regulation and reduction of armaments in aid of world 
peace. The solution of this problem is not easy. Past attempts to dis- 
tinguish between military and civil aviation have not been successful 
and, in modern warfare, every type of aircraft is potentially an instru- 
ment of war. None of the basic elements of a nation’s capacity to fly can 
be effectively controlled as part of a program of partial disarmament. 
Control would require total air disarmament and a decision of this char- 
acter would mean the abolition of air transport. 

8. The international control required to assure that air trans- 
port does not become an instrument of unfair nationalistic competition 
or aggression and, thus, the sources of international misunderstanding. 
This question cannot be answered until the United Nations have de- 
termined the place of air transport in the disarmament program. 


Mr. Cooper’s application of the elements of air power to pressing current 


international problems is new and refreshing. He sounds a warning lest we 
repeat some of the mistakes which he believes so materially contributed to 
the rebuilding of the German air force between 1919 and 1939. 


The appendices include valuable documents hitherto not readily available, 


and his bibliography of source materials will be useful to all students of air 
power. 


SAMUEL E. GATES* 
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